European Investigation Order

Bulgarian approach — legal provisions,
procedural characteristics, statistics.

The role of BG EJN CPs.

L
Q.
eu2018bg bg

nnnnnnnnnnnnnnnnnnnnnnnnnnnnnnn



DIRECTIVE 2014/41/EU OF THE EUROPEAN PARLIAMENT AND

OF THE COUNCIL
of 3 April 2014 /proposed in May 2010/

regarding the European Investigation Order in criminal matters

“THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty on the Functioning of the European Union, and in
particular Article 82 (1)(a) thereof,

Having regard to the initiative of the Kingdom of Belgium, the

. Republic of Bulgaria, the Republic of Estonia, the Kingdom of

b\’(“ Spain, the Republic of Austria, the Republic of Slovenia and the
Kingdom of Sweden...”

Bulgarian Presidency of the Counci
of the European Union



The part of BG EJN CPs in the process of the &Z-
implementation of EIO Directive
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 In April 2017 The National Network of Judges for the International
Cooperation in criminal matters /which all 9 members are EJN CPs/, had
presented to Supreme Judicial Council the initiative for the practitioners’
meeting on the topics regarding EIO Directive and its implementation in the
period of transposition of the instrument.

* The idea had been approved by the SJC and realized with the assistance of
the National Institute of Justice.

* On 29.05.2017 in the premises of NIJ in Sofia were representatives of the
National judges’ and prosecutor’ networks, National Desk at EUROJUST,
Ministry of Justice, SJC, and the Deputy President of the Supreme Court of
Cassation, the Head of NIJ, the National correspondent at EJN, Bulgarian
tool correspondent at EJN and many experts.
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The National Meeting - 29.05.2017




Opinions of the magistracy regarding Bulgarian Legal Act 4,3“
during the legislative process cu2018bg.bg

Bulgarian Presidency of the Council
of the European Union
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MMPOKYPATYPA HA PENIYBJHKA BLJTAPHSI

BbPXOBHA KACAILIHOHHA NNPOKYPATYPA
IasoH 23 SEpOneicG 3ENOLAY Ta paECAAnEIHE \_r, 3AMECTHHK HA I'TABHHUSI IIPOKYPOP

Mo npeancmstna xa obouspane Nposst 1a

HATOMHO CREPAHME
Or cupuume-ansrone Ha Hayworanram Copebne Mpasa 32 WESEYHADOERD CHTDYGHWSECTED l

No 7342016 r. Bx. ngq5:505 ’té?é’tll
no Hakzareatl Gena & PenyBaws Buarapes Coduis, 26.01 2018 1. ‘ “,zy/é? r |
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OT NO3MUHATE HE NPSKTHRYBAWM Cbgwk, 3ageafounn

o
I'-H JAHAWJI KHPWIOR
KOMNETEHTHOCTTE CW B 00AGCTTE Ha MERJYHIpPOAHOTO CHTRYARH4ECTED NPETCEIATE HA
N0 HEKAETEAHH AENG W MMUA 33 HKOHTEKT Ha Esponedckata chaebia KOMMCHC?EA 1o II_IIPABHPI BBIIPOCH
ITPH 44-T APOJHO CbBPAHUE
MpE#@, OTABAME WIKNIOYWTENHO 3HIYEHHE HA3 BLBEMZAHETD Ha it
Oupextuea  2014/41/EC B HIUMOHBAHOTO  3BHOHOLETEACTEO. Ha Baw usx. Ne 753-03-66/12.12.2017 2.

Esponefikate sanoBen 3a pasciegpate /EIF) we Gvoe ochose
WHCTRYMEHT NpH TBPCEHETD W NPEODCTEBAHETO HE ChASHCTBHE C UEN
CbfMpaHe Ha O0OKE3ETENCTBa, HEOOMOOMMM B PEMEMTE HE DEINMYHK VBAKAEMH I-H KHPHJIOB,
HEKEIATEAHH W BAMHHWCTPETHBHOHGKA3ETENHW NPON3IBOACTEA, NOPAaM
KOETO & HeoBMOAMMO NOCTMIEHETO HE MEKCHMAAHE 00BbP3aHOCT MemIY
EBOONENCKHA W HALMOHANEH NPEBEH WITOYHME NpW CbofpasmBate Ha
OCHOBHMTE NOAOHEHHA HE OwArapCHOTD  HEKE3ETENHO-NPOUECYEAHO MoTwnpicaanavie noaxpeniata sa mpHevanero a sakoma, wspazera or

Apaso Hpokypatypata 1o Mutnerspa Ha npasoctaneto B CBbINIAaCYBATENHATA [IPOLEAYpa 110
’ peia Ha 4. 26 u it 0T 3aK0Ha 33 HOPMATHBHKTE aKTORE.

llo npenocraBsuus npoexkT Ha 3akon 3a Esponefickata samosen 3a
pascriensate No 702-01-47 wspasspaMe ¢lleIHOTO CTAHOBHILLE,

CLUJEB]}CMEHHO KOHCTaTHpamMe, 4e 4acT OT OTIIpaBe¢HHTE Berexku He ca Guam

BEIMPHETH, @ CC YCTAHOBABAT M HAKOH APYIH MPOTYCKH, YHETO OTCTpaHssaHe Ou
29.09 201 7r. 10106PHIO H HPEH3MPao 3aKOHONPOEKTa,

1 Hevrnauan o eenmesernemeecee o c0e v 0 0 2 A




European Investigative Order Act 8%
Promulgated, SG No. 16/20.02.2018, entered into force on the 23.02.2018
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* 6 CHAPTERS
* 36 ARTICLES
* SUPPLEMENTARY PROVISIONS

* TRANSITIONAL AND FINAL
PROVISIONS

« Amendments in The Recognition,
Enforcement and Issuance of Writs
for Securing of Assets or Evidence
ﬁct and in the Credit Institutions

ct

* 3 forms — EIO, CONFIRMATION OF
THE RECEIPT, NOTIFICATION
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European Investigative Order Act — general provisions %

 European Investigative Order may be issued with respect to: Bugaran resdereyf e Counc

- criminal proceedings that are brought by, or that may be brought before, a judicial authority in respect of a
criminal offence committed in the issuing State; proceedings brought by administrative or judicial authorities
in respect of acts which are punishable under the law of the issuing State by virtue of being infringements of
the rules of law, and where the decision may give rise to proceedings before a court having jurisdiction in
criminal matters; acts in connection with proceedings, which relate to criminal offences or infringements for
which a legal person may be held liable or punished in the issuing State

- provisionaIIyJoreventing acts of destruction, transformation, removal, transfer or disposal of items that may
be used as evidence in the territory of the executing State;

- temporary transfer to the issuing State of a person held in custody in the executing State for the purpose of
carrying out procedural measures requiring the presence of that person, or for the temPorary transfer to the
executing State of a person held in custody in the issuing State for the purpose of participating in the
investigation as requested.

 OUT of the scope of the Act are regulations for:

- ajoint investigation team under Article 476 (3) of the Criminal Procedure Code,
- the freezing of property subject to confiscation, which has not been stated,

- cross-border surveillance requested upon Article 40 of the Convention implementing the Schengen
Agreement.



EIO Act — recognition and execution of EIO in Bulgaria. 'bé“
<

Authority Competent to recognise an EIO. -
eu g.0g
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* Depending on the grounds of the stage of proceeding, territorial competence
/location of evidence/ or within the jurisdiction of the specialised criminal court
/based on the statement of facts contained in the accusation, e.g. OCG/:

- in_a pre-trial proceeding: a prosecutor of the relevant district prosecution office
or military district prosecution office within whose judicial district the relevant
investigative measure or other procedural measures are requested to be carried
out, of evidence which is already in possession is requested to be transferred, or a
prosecutor of the specialised prosecution office;

- in_a trial proceeding: the relevant district court or military court within whose
judicial district the investigative measure concerned or other procedural measures
are requested to be carried out, of evidence which is already in possession is
requested to be transferred, or the specialised criminal court.

* In case of measures which would affect multiple judicial districts, the authority
competent to recognise any such order shall be the authority within whose
judicial district the most urgent measure is to be carried out.




EIO Act — recognition and execution of EIO in Bulgaria. "2
Mandatory Conditions.
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* The EIO should contain data, signature and stamp of the issuing authority; object and reasons for
issuing the EIO; the necessary information available on the person in respect of whom the
investigative measures and other procedural measures will be carried out; a description of the
criminal act, which is the subject of the investigation or proceedings, and the relevant applicable
provisions of the criminal law of the issuing State; a description of the investigative measures and
other procedural measures requested and the evidence to be obtained.

* The EIO form should be translated in Bulgarian or English language.
* The EIO should relate a conduct which constitute a criminal offence:

- under Bulgarian legislation as well, where, irrespective of the difference in the legal descriptions,
there is a coincidence in the constituent elements underlying the said offences, or

- in the “list of 32 European criminal offences” if they are punishable in the issuing Member State
by a custodial sentence or a detention order for a maximum period of at least three years, or

- in connection with taxes or duties, customs and exchange.



EIO Act — recognition and execution of EIO in Bulgaria. X
Proceeding for recognition, execution and time limits.
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* Upon receipt of an EIO by postal mail, email, fax or other means capable of establishing in writing
the authenticity of the receipt and the content of the order, the competent authority — court or
prosecutor should institute a proceeding for recognition.

* The court’s ruling/prosecutor’s warrant for the recognition should be delivered not later than 30
days after the receipt of the EIO, but in exceptional cases and after consultation with the issuing
country the time limit could be extended by no more than 30 days. The decision could be
appealed before the competent appellate court or before a prosecutor with a higher-standing
prosecution office.

* The authorities competent to execute an EIO should take steps without delay for the execution of
measures complying with the time limits provided for in this Act — no later than 90 days after
recognition, and in the Criminal Procedure Code, and with the formalities and procedures
indicated by the issuing authority, unless otherwise provided for in this Act and provided that
such formalities and procedures are not contrary to Bulgarian law.

* Recourse to different type of investigative and other procedural measures — non/options.



EIO Act — recognition and execution of EIO in Bulgaria. Yo
Optional grounds for refusal or postponement of recognition or execution.
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* Grounds for refusal — implementing the provided in Directive 2014/41 + in case of
a decision which has been rendered regarding a legal remedy, where by the EIO is
invalidated.

* Postponement could be announced when:

- the execution of the EIO might prejudice the revelation of the objective truth in
an ongoing criminal proceeding until such time as the competent authority —
court/prosecutor, deems reasonable; or

- the evidence concerned is already being used in another proceeding, until such
time as the said evidence is no longer required for that purpose.

* The importance of the direct contact between the authorities of the concerned
countries —information, confidentiality, consultations.



Bulgarian Statistics by the end of May 2018

Issued EIO EIO received for recognition and
. : : execution
* 34 in pre-trial proceedings to
Germany, Romania, Greece, * 51 in pre-trial proceedings from
Poland, Belgium, Estonia, France, Netherlands, Italy,
France, Sweden, etc. Romania, Germany, Belgium, etc.
* 2 in trial proceedings. e 16 in trial proceedings from

Germany, Netherlands, Greece,

O,
bi o etc.
Note: The figures for the trial stage are approximate due to the absence of:

- a case code for the received EIO, and
Bulgarian Presidency of the Council . . . .
of the European Union - an obligation to the judge to report the issued EIO.



The role and activities of BG EJN CPs in order to facilitate
EIO cooperation

»Assistance for defining competent National/European authorities,
transmitting of an EIO and exchange of information.

»ldentification of problematic provisions/practices and taking the
necessary steps to correct and improve them through cooperation
with the representatives of Ministry of Justice, National Institute of
Justice, jurisprudence and the academic society.

’bé’(“ »0Organization of meetings, discussions, training for the
) Q’ | Bulgarian prosecutors and judges.

»>Popularization of the best EU EIO solutions.



Thank you for your attention
53

Bulgarian Presidency of the Council
of the European Union

ON BEHALF OF BG EJN CPs
and NATIONAL JUDICIAL NETWORK FOR INTERNATIONAL COOPERATION IN CRIMINAL MATTERS

ANGELINA LAZAROVA - JUDGE IN COURT OF APPEALS VARNA, BULGARIA, NCP, EJN CP



