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I.- INTRODUCTION AND BACKGROUND
1. The team of experts from this Twinning Project produced several reports regarding the process of reform in the main legislation in the areas covered by the Twinning Contract. 
In particular, regarding the third Constitutional reform we produced the report dated on 31 January 2006, and regarding the reform of the Judicial System Act finished in May 2006, we produced two reports on 28 November 2005 and April 2006
. 

2. Apart from this, several recommendations were also presented in the different working areas assigned to this Project, which can be summarized as follows:

· General principles and Mechanisms for the Realization of the Magistrates’ Disciplinary Liability. 
· Final experts’ proposals and recommendations were officially presented to the SJC on 31 March 2006. Recommendations to improve the magistrates legal status with new legislation concerning:
· 1. the Independence of Judges, Prosecutors and investigators 

· 2. the Rights and Obligations of Judges, Prosecutors and investigators

· 3. the Disciplinary Liability of Judges, Prosecutors and Investigators

· 4. the Magistrates’ Administrative Situation.

· Criteria and mechanisms for the selection, appointment, promotion and demotion of magistrates.

·  Final experts’ proposals and recommendations were officially presented to the SJC on 21 June 2006. 

· Criteria and Mechanisms for the verification and evaluation of the work performed by the Magistrates. 

· Final experts’ proposals and recommendations were officially presented to the SJC on 14 March 2006. 

· Strengthening of the Supreme Judicial Council capacity.

· Final experts’ proposals and recommendations were officially presented to the SJC on 5 June 2006 covering two aspects of the “Regulation for the work of the SJC and its Administration”: 

· one related to recommendations to introduce new provisions for an Evaluation and Supervision Department in the SJC; 

· and the other one related to some recommendations in section 5 of chapter 6 from article 77 of the Regulation. 

3. These recommendations were based on the needs stated in the Accession Partnership Agreement with Bulgaria 2003 and the following fundamental principles:

· Clear division of powers (Minister-Ministry of Justice #  Supreme Judicial Council)

· Principle of independence of the SJC (including budgetary independence)

· Strengthening the SJC

· Principle of independence of Judges, Prosecutors and Investigators (independency ad extra and ad intra –limitation of the role of Administrative Heads-)

· Full accountability of magistrates as a correlative consequence of their independency

· Improvement of magistrates’ legal status

4. On the third Quarterly Report, approved on 3 May 2006 by this Project Steering Committee, it was reported that “………The acceptance of these recommendations regarding the Constitution (new item 16 in article 84, new paragraph 4 in article 129 and new article 130a) was non existent … and regarding the amendment in the Judicial System Act was imperceptible … … … The reform in the primary legislation is for the most part against and in the opposite direction to the recommendations made by this Twinning Project… … …”

5. On 14 September 2006, this Project Steering Committee approved the fourth Quarterly Report. In it we can read:

“However, a very positive step was made in June 2006 when the Action Plan, Measures for implementation of the European Commission recommendations, identified in its Comprehensive Monitoring Report of 16 May 2006, was approved and some of the recommendations made by this Twinning Project were finally taken on board: 

1)  Preparing constitutional amendments to eliminate ambiguities as regards the full respect of the independence of the Judiciary. 

2)  Drawing up a new Judicial System Act (JSA) 
 in close cooperation with the NA and the experts from the Twinning project with Spain, including regular consultations with the EC concerning the Draft JSA. 

3) The Draft JSA should:

a. Include criteria for evaluation of the quality of magistrates’ work, and eventually provide for establishment of new commissions within the Supreme Judicial Council (SJC) to this end. 

b. Reconsider the generalised competition principle limiting it to the entry into the system. 

c. Regarding promotion etc. a real merit based career path should be developed, hence the importance of objective and uniform assessment (attestation) criteria and a unit in SJC to oversee implementation. 
d. Provide for establishment of a new Evaluation and Supervision Department. 
e. Limit the role of Administrative Heads: Competence for evaluation, selection, appointment, promotion or downgrading should be exclusively given to the SJC. 
f. The role of administrative heads should be limited only to designating the number of vacancies in their respective courts or offices with no outstanding role in magistrates’ career development. 
g. Consult with Spanish Twinning in SJC. 
The real transposition in the main legislation of these principles identified in the Action Plan must be taken place. 

However, up to now this project has not received any communication whatsoever regarding the Action Plan implementation and, therefore, to our regret, we cannot avoid reporting the lack of any co-operation whatsoever between this project in the SJC and the MoJ, not even mere communication. This situation makes it impossible for this Twinning Project to assess in this moment the extent to which the Action Plan has been implemented in its aspects related to this Project”.

6. Once known the draft of the new JSA, we are presenting some comments on it, from a general approach, to some of the aspects and subjects on which we have been involved during this first year of work.
7. The analysis of the new Law reflects a deeper question related to the need to clearly state at Constitutional level two basic principles of the rule of law: the  principle of separation of powers and the principle of independency (collective and individual).

II.- GENERAL PRINCIPLES: SEPARATION OF POWERS AND THE PRINCIPLE OF INDEPENDENCE OF THE SJC
By María-Lourdes Arastey Sahún, Senior Judge.
1.- INTRODUCTION AND GENERAL REMARKS

It has been emphasised that the reform of the Judicial System in Bulgaria should ensure its independence and self-governance and would need a proper institutional structure as an indispensable condition for building a strong judicial system capable of facing the current challenges in Bulgaria.

We must also remember two of the priorities in the field of Justice identified in the Accession Partnership Agreement with Bulgaria 2003:

• “drawing a clear divide between the powers of SJC and those of the Ministry of Justice to ensure respect for the independence of the judiciary”.

• “reinforcing SJC’s administrative capacity, thus enhancing its operation in two aspects: strategic decision-making and management of the judicial system”.

Kjell Björnberg’s Report after the Peer Review on 20-24 March 2006 reads as follows: “An independent judiciary is the basis for a democratic society governed by the rule of law. Such independence demands freedom from interference by both the executive and legislature with the exercise of the judicial function. It requires a set of institutions that assure that judges decide according to law, rather than according to their own whims or to the will of others, including other branches of the government.  A judiciary that remains subject to the influence of political power loses its objectivity, its respectability and its ability to effectively protect human rights and fundamental freedoms”.

The Twinning Project has produced several documents insisting on the clear separation of powers as a necessary element for the real independence of the Judicial Power. The present draft Law does not meet the expectations in this respect since it maintains the position of the Minister of Justice in the Judicial System self-government and neglects the representative role of the SJC.

The weaknesses of the draft law originate in the constitutional texts where a clear definition of the SJC is not provided for and the current wording of the Constitutional text in which the Minister of Justice appears to be the only member of the Executive with specific competences defined. 
In our Report on the amendments in the Constitution of Bulgaria (Fortieth National Assembly, draft 22-12-2005) we pointed out that Articles 84.16, 129.6 and 130.6 contradicts the basic principles of independence, self governance and separation of powers, seriously weakening the role and competences of the Supreme Judicial Council.

As we have reported, the Bulgarian Constitution already identifies the fundamental principles of separation of powers and judicial independency: in Article 8 of the Constitution:  The power of the state shall be divided between legislative, executive, and judicial branches; and in Article 117:  The judicial branch shall be independent.  In the performance of their functions all judges shall be subservient only to the law.

This wording recognizes that a strong, reliable and efficient judiciary is absolutely essential to the efficiency of the Rule of Law and the protection of individual liberties. To be strong, a judiciary must be independent from pressures by and management by the executive branch and the legislative branch. 

The key is to find out if a legislative amendment reinforces that independence and that separation of powers or jeopardizes this principles.

2.- ANALISYS OF THE PROVISSIONS IN THE DRAFT OF THE NEW LAW ON THE JUDICIAL SYSTEM.

The SJC must be considered the representative institution of the judicial power. As a management institution, the SJC discharges the duties set out by law. The Supreme Judicial Council is the institution suitable to represent and manage the judicial power, as a necessary tool to guarantee the independence and unity of the judicial power, as autonomous and separated from the legislature and the executive and as an effective institution governing judges, prosecutors and investigators.

We find the addition to the wording of Article 19.1 in the Draft law positive:

Chapter two Supreme Judicial Council 

Section I Status and composition (Articles 19-21)

Article 19. (1) The Supreme Judicial Council shall be a body of the judiciary and ensure its independence and self-governance. The Supreme Judicial Council shall determine the composition and working organisation of the judiciary and manage and control its operations.

For the first time a specific rule attempts to define the SJC as an institution. The wording of Article 16 in the existing Law begins regulating the SJC by setting out its competences.

We welcome the effort to propose a concept. The article provides for the role of the SJC as the self-government body of the judiciary, as well as the guardian of its independence, but this important definition should also and primarily be in the Constitution.
The same positive impression must be expressed about the wording of Article 34. The new amendments give the SJC powers to file statements of opinion in the pre-legislative process where the draft acts concern the Judicial System. It reinforces its position as the body empowered to govern the judiciary.

Article 34. (1) The Supreme Judicial Council shall be obliged to give opinions on Council of Ministers draft acts concerning the judiciary.

(2) The opinion of the Supreme Judicial Council shall be submitted under the procedure set out in the Rules of Procedures of Council of Ministers and its Administration.

(3) The Council of Ministers shall also be obliged to present the opinion of the Supreme Judicial Council on submission of the draft act to the National Assembly.

However, this intention of the legislator’s is not sufficient to avoid the gaps and weaknesses in the SJC regulation. The insufficiency of the new legal text is expressed in the following key aspects:

a) Inspection powers.

b) Chairpersonship

c) Competences of the Minister of Justice regarding the judicial self-government.

d) Budgetary independence.

a) Inspection Powers.

Section III Powers of the Supreme Judicial Council (Articles 33-34)

Article 33. (1) The Supreme Judicial Council shall have the following powers: (…)

12. to inspect the workload level of judges, prosecutors and investigators; 

13. to inspect the correct and accurate application of criteria established for appraisal of judges, prosecutors and investigators, as well as for appraisal of administrative heads.

Adding inspection to SJC’s competence is a good achievement. However, the rules in paragraph 12 and 13 of this article, as well as those related to the Commission for Control (Articles 48 and 49) could be deprived of meaning as the inspectorate service is also retain within the Minister of Justice pursuant to Article 55 of the Draft. This creates contradictions, ambiguities and confusion. 
Article 117 (2) BC reads: In performance of their functions, all judges, prosecutors ands investigators shall be subservient only to the law. Independence of the judiciary means freedom form other powers and absence of dependency or interference. It should be preserved ad intra and ad extra in order to guarantee its impartiality and to respect the principle of separation of powers.
Inspection of magistrates and courts should be taken out of the Executive and placed with the SJC. In our Report on the Strategic Approach and Priorities Proposals for Amendments in the Main Legislation (28 November 2005), as well as in the Report on the Amendments in the Constitution of Bulgaria 2006 (31 January 2006), both under the PHARE TWINNING PROJECT BG-04-IB-JH-04, we already recommended that judicial inspections should be removed from the Ministry of Justice. Judicial inspectors should be re-assigned to work directly under the control of the Supreme Judicial Council.” The same recommendations were made by the 4th Peer Review expert Mr. Björnberg.
The creation of a new Evaluation and Supervision (Inspection) Department in the SJC was proposed by this Project in several occasions 

It is very important to point out, that in the last Monitoring Report –Brussels 16 May 2006- it is fixed as a clearly identified aspect to cover the need to create an Evaluation and Supervision Department in the SJC, in order to guarantee an uniform mechanism for evaluation and not regional or local ones (“…A uniform mechanism with well defined criteria for assessing the quality of the work of magistrates is not in place yet. The Supreme Judicial Council has no specialised department responsible for this task. Corruption within the judiciary remains a serious challenge ...“). Consequently, futher work in this direction seems to be very necessary.
It is necessary a minor reform in the JSA in order to allow judges, prosecutors and investigators to be appointed for this new Evaluation and Supervision Department (the same as they can be appointed to the NIJ) as specialists for the SJC, working in the General Secretariat of the Supreme Judicial Council. 

This new inspectorate service in the SJC needs to be a technical body which provides support to the Supreme Judicial Council and its Commissions in the discharge of is inspection, evaluation and supervision functions. It shall consist of Judges, Prosecutors and Investigators as well as additional administrative staff and we proposed it to be divided into three different sections: Judges, Prosecutors and Investigators.

Consequently, this new inspectorate service in the SCJ should represent the suppression of the Inspection within the Ministry of Justice and should not be have a political conception or design as its function is not so much to “control” those who need to independent, but to support that independency and, correlatively, to reinforce magistrates professional (not political) accountability when performing their duties.
The Action Plan clearly stated the need to place the Inspection in the SJC, creating a new Evaluation and Supervision Department.
b) Chairpersonship.
Section IV Sessions of Supreme Judicial Council (Articles 35-39)

Article 35. (1) Supreme Judicial Council sessions shall be presided by the Minister of Justice who has no voting right.

(2) The Presiding Supreme Judicial Council Member shall organise and conduct the sessions.

(3) Where the Minister of Justice is absent, sessions shall be successively presided by an ex lege Supreme Judicial Council member. In these cases the session may be attended by a deputy- minister designated by the Minister.

(4) In cases pursuant to paragraph 3 the Minister of Justice shall notify the substituting presiding member in advance so that he can organise the session.

(5) Where beside the Minister of Justice, all members under Article 2 paragraph 2 are also absent from the Supreme Judicial Council session, it shall be presided by a member of the Supreme Judicial Council by right of seniority in accordance with Article 217. 

See also Articles 40-49 about Commissions of the SJC and the position of the Minister of Justice.

The Minister of Justice should have no position in the Supreme Judicial Council and should be removed from it (this recommendation was made in the 4 Peer Review report by Bjornberg; as well as in the mentioned “Report on the Strategic Approach and Priorities Proposals for Amendments in the Main Legislation” by the PHARE TWINNING PROJECT BG-04-IB-JH-04 on 28 November 2005). 
The fact that the meetings of the SCJ are chaired by the Minister of Justice compromises the observance of judicial independence and may facilitate a potential de facto intervention of a member of the executive in the competences of the Supreme Judicial Council. 

We have to remind our Report on the Amendments in the Constitution of Bulgaria 2006 (31 January 2006), where we wondered who the representative of the SJC is. It is not possible to have a collective constitutional institution representing the Judicial Power without a chairperson to represent it in the State. 
It is necessary for the SJC to fill up this gap and have its own chairperson (different from the executive and the legislative) who can assume the representative functions of this constitutional institution, be the visible head of this institution before all citizens and the other powers of the Republic, and report to the National Assembly on behalf of the judiciary and its governing body, the Supreme Judicial Council.

The SJC chairperson should be the person empowered to take the relations with the legislative and the executive, to defend the judiciary interests and, for example, to submit to the National Assembly the reports required in view of the logical balanced relationships among the three powers of the State.
c) Competence of the Minister of Justice regarding the judicial self-government.

In our Report on the Amendments in the Constitution of Bulgaria 2006 (31 January 2006), we expressed our concerns for the last reform in the Constitution (new article 130.6) as it represented a substantial strengthening o the position of the Minister of Justice, while the functions of the Supreme Judicial Council were weakened, opening all areas of judiciary to the influence of the Minister, depriving the SJC of constitutional guarantees.

The Draft of the new JSA develops this new article 130.6 of the Constitution. Obviously we have to reproduce here our previous serious concerns related to the role of the Minister of Justice regarding the appointment, promotion, demotion and dismissal, qualification of Magistrates, disciplinary liability and inspection over the magistrates.
The draft of the new Law is focused mainly on the strengthening of the capacity of the Ministry of Justice. The competences of the Ministry of Justice in relation to the budget of the judiciary, the material and technical facilities of the judiciary bodies and the control over the organization and the work of the judicial bodies are extended significantly. 

d) Budgetary independence. 

In the Report on the Amendments to the Constitution of Bulgaria 2006 drawn up under the Phare Twinning Project BG-04-IB-JH-04 dated 31 January 2006, we recommended that the involvement of one of the members of the executive in drafting the judiciary budget should be avoided. The draft of the budget must be considered to highly influence the decision of a board that is chaired by the person who made the proposal.

We considered that the most important objective was to keep this competence with the SJC as an essential aspect of the principle of independence and a prerequisite for the principle of separation of powers. The Supreme Judicial Council should retain its competence to draft and propose the judiciary budget to the Council of Ministers, at least as long as the Minister of Justice preserves a position in the Supreme Judicial Council.

Along the same lines the 4th Peer Review expert Mr. Björnberg recommended that the Supreme Judicial Council should obtain its own administration and finances.

3.- CONCLUSIONS AND RECOMMENDATIONS

3.1. Conclusions.

a) The Principle of independence of the judiciary requires a clear separation of the SJC from the Bulgarian Executive.

b)  The draft Law does not preserve the principle of separation of powers.

c) The SJC is not sufficiently strengthened as the self-governance institution of the Judiciary. There is a lack of clear competence to issue internal ordinances or any kind of regulations for the implementation of its legal powers.

d) There is not a visible representation of the Judiciary in the Institutional framework of the State.

e) Control of magistrates and courts operation may not be placed with another power of the State.

f) Administrative competences on Justice are misunderstood and mixed with judicial competences.
g) This deficiencies can only be settled with a improvement of the definition of these principles at constitutional level.
3.2. Recommendations.

a) The executive, Minister and Ministry of Justice, should be kept apart from the Supreme Judicial Council and its competences (appointment, promotion, demotion and dismissal, qualification of Magistrates, disciplinary liability and inspection over the magistrates).
b) The SJC should have and be represented by a Chairperson (different from the executive and the legislative) elected from among its members.
c) The relationships of the Judicial Power with the Parliament should be managed by the Chairperson of the SJC.

d) Selection, appointment, promotion, demotion, qualification, inspection, evaluation and disciplinary regime of magistrates should be an exclusive competence of the SJC with no intervention of the executive and no outstanding role of the Administrative Heads.
e) A new inspectorate service in the SJC with an Evaluation and Supervision Department should represent the suppression of the Inspection within the Ministry of Justice and should not be have a political conception or design but a professional or technical one.
III. BUDGET OF THE JUDICIARY

By 
Rocío Marcos Ortiz, Secretaria General Técnica (Junta de Andalucía), 

Jose María Marquez Jurado, Gerente (Consejo General del Poder Judicial).
REPORT ON THE NEW LAW OF THE JUDICIAL SYSTEM ACT (JSA)

Draft MoJ 26 July 2006

By

Rocío Marcos Ortiz

José María Márquez Jurado

1. Analysis of distribution of competencies on budgetary matters by the JSA

The JSA establishes the competencies in financial and budgetary matters of the Administration of Justice differentiating between the ones of the Ministry of Justice (MJ) and those vested in the Supreme Judicial Council (SJC) including a special section devoted to the relations between the Judiciary and the Executive.

From reading these articles it may be concluded that there is a certain degree of confusion as to that are the powers given to each Institution in order to ascertain their specific competencies.

In this sense we shall first analyse the competencies of the SJC and then the ones of the MJ.

The SJC is vested as provided under article 33(1) with: (1) competency to discuss and approve the budget for the MJ’s Budget and likewise control the Budget. On the other hand, article 340 details its role in the preparation of the draft Budget to which we will refer later on and its potential involvement in its discussion even at Cabinet level.

Within Chapter 19, Article 345 titled Budget for the Administration of Justice points out that the SJC will be competent to organize the enforcement of the Budget for the Administration of Justice by means of the Supreme Court of Cassation, the Supreme Administrative Court, the Prosecutor General, the National Investigation Service and the National Institute of Justice.

In its turn, Article 344 points out that the SJC will be a first level management unit for the Administration of Justice Budget and finally Article 347 establishes that the SJC will be responsible for setting-up and launching the financial management and control system of Courts. It also grants it competencies in internal control matters and in the use and administration of budgetary resources.

1.2. Competencies of the MJ

A list of competencies is provided instead of some mere references as in the case of the SJC.

In this sense, Article 340 gives it powers to prepare the draft budget and submit it to the SJC for discussion. In said draft, paragraph (2) of the aforementioned article foresees the participation of an Advisory Committee comprising representatives from the SJC, from the MJ, from the Ministry of Finance, from the Ministry of Labour and Social Policy, from the National Audit Office and also other authorities having bearing on the Judiciary Budget. The SJC then prepares the Budget draft which in principle may amend the proposal made by the MJ, previously drawn up by the Advisory Council in which the SJC itself also participates and even the Cabinet may take part in the discussion proceedings.

On the other hand, Article 342 bars any amendment to said draft by the Cabinet although it has the faculty of preparing an evaluation report which shall be attached to the supporting documents of the National Budget which is submitted to the Parliament.

The JSA contemplates a special chapter, Chapter Three, governing the relations between the Executive and the Judiciary based on the premise that co-operation between these bodies is necessary and vesting in the Ministry of Justice and its Administration the co-ordination of such relation. In this sense, the MJ has according to the Act, the decision-making governmental faculties in the justice area, its administrative structure being regulated in Articles 50.2 and 52.2. All of which in order to regulate the relations between the bodies of the Judiciary and the SJC whereby the MJ is legally vested with the necessary instruments to take charge of the Administration of Justice. Among others, the MJ from a structural standpoint is charged with the Inspection of the Judiciary (art 55 and ff.) and the approval and submission before the National Institute of Statistics of judicial statistics for their publication.


Likewise, the MJ has according to Article 73 of the JSA competencies to organize the administration of judicial assets and facilitate resources for the operation of Courts which it may delegate pursuant to Article 75 to the administrative heads of the Courts who in their turn report to the SJC. Likewise, section (2) of Article 73 provides that credit loans for capital expenditure will be provided by the budget of the MJ which may acquire real estate properties and create rights in rem over them in order to cater for judicial needs (Article 74 of the same Act).

2. Analysis of the impact of the JSA in the current distribution of budgetary competencies

Three issues should be highlighted from the new wording of the JSA:

1. Reinforcement of MJ competencies in the preparation and execution of the Judicial Budget.

2. Contradictory and insufficient legal framework of competencies.

3. Introduction of additional complexity in the approval and enforcement of the budget.

1. Reinforcement of MJ competencies in the preparation and execution of the Judicial Budget.
The competencies of the MJ under the new Act are exorbitant with regard to the ones of the SJC. It will suffice to point out that the competencies of the SJC are established in Articles 33 and 34 notwithstanding any other references scattered in the Act, such as the ones included in Chapter 19 –Budget of the Administration of Justice- whereas the faculties vested in the MJ encompass at least from Arts 50 to 79 of the JSA. In this sense, the Executive by means of the MJ has secured decision-making competencies in the process of approving the budget for the administration of justice, including the ones of participating in the Advisory Council which collaborates in the preparation of the budget draft, the submission of the first SJC project and potentially submission by the Cabinet of an evaluation report of the Budget Draft by the SJC which will be included within the set of documents sent to Parliament as part of the National Budget. This last power entails in practice as has happened in other years that we are before an alternative budget fully limiting the one prepared by the SJC and which is clearly insufficient to cater for all the needs of the administration of Justice and moreover usually the one taken into account by Parliament.

Therefore, the powers of the MJ reaches out to all budgetary areas of the Administration of Justice in detriment of the powers and competencies of the SJC. The report prepared by the European Council on amendment of the Constitution of the Republic of Bulgaria and its influence on the Judiciary is in line with these comments. Although article 117 of the Constitution provides that the Administration of Justice will have an independent budget, the amendment proposed by the Constitution and in the JSA vests in the MJ as we have pointed out the main competencies with regard to said Budget. In that way, the Executive holds the reins and controls all instances of the preparation and approval of the Budget.

With regard to the execution of the Budget certain rules also reinforce the competencies of the MJ, in open contradiction as we will set out in the next section with other provisions which seem to vest part of them in the SJC. Among the provisions which strengthen the powers of the MJ we highlighted the ones included in Section VII, Chapter three of the Act (Arts 73 and ff of the JSA) granting competencies “to organise the management of the judiciary property and provide facilities for the operation of bodies of the judiciary to the Ministry of Justice”. This view runs counter to the independence of the SJC. The new Act does not make any express mention to competencies in this area under the sole article which regulates the powers given to the SJC.

2.2. Contradictory and insufficient legal framework of competencies.

The JSA includes obvious contradictions, repetitions and legal loopholes with regard to the distribution of competencies.

In this sense while Article 33(1) grants the SJC the faculty of controlling the enforcement of the Budget, its effective implementation is vested in its most relevant areas to the MJ. In particular, chapter three of the JSA (articles 73 and ff.) foresees that the MJ has competencies to organize the management of judicial property and provide the resources for the operation of the Administration of Justice, currently a competence held by the SJC and which has entailed since it has been vested in the latter body a considerable improvement, still of course at an early stage, of the material resources available at Courts. The wording of these Articles however omits an express reference to the execution by the MJ of the budgetary credits affected by this.

The aforementioned contradictions is repeated in Arts. 344, 345 and 347 of the JSA which vest respectively in the SJC the faculty of being a qualified first-level administrator of the judicial budget, the faculty of organising the enforcement of the Judicial Budget by the Courts, accountability for launching and setting-up the financial management and control system of judicial bodies, the internal control system and the use and administration of budgetary resources.

The JSA provides detailed regulations under Chapter Three of the instruments available to the MJ in order to interact with the Judiciary in the different areas but there is no reciprocity when it comes to regulating such instruments for the SJC. The so-called interaction seems quite inappropriate for something which is wholly one-sided with overall powers by the MJ.

2.3. Introduction of additional complexity in the approval and enforcement of the budget.

Article 340 incorporates the involvement of an Advisory Council integrated by representatives of the SJC, the MJ, the Ministry of Finance, the Ministry of Labour and Welfare, the Court of the Exchequer and other authorities involved in the Budget of Justice. This body does not exist in the Budgetary Systems of other EU Member States which have perfectly delimited the competencies concerning the preparation of the Budget for the Administration of Justice either in the executive (Ministry of Justice) or in the Judiciary (Council General of the Judiciary or similar bodies) but not shared between them. The incorporation of so many agents, including the participation of the National Audit Office of Bulgaria does not have any precedent in other states and must be interpreted as lack of confidence on the SJC to prepare and subsequently enforce the budget for the administration of Justice.

The JSA includes obvious contradictions, repetitions and legal loopholes with regard to the distribution of competencies The involvement of different institutions which are part of the Advisory Council for the Budget and the submission of a draft by the MJ, formerly inexistent, have not led to doing away with the evaluation report by the Cabinet.

In this sense it is also worth noting that the Parliament is faced with examining the Budget for the Administration of Justice from three standpoints: Two by the executive (the MJ project and the evaluation report by the Cabinet) and one from the Judiciary (SJC). The latter proposal also involves the supervision of the SJC which is vested in the MJ. In all respects, the weight of the Judiciary (SJC) in the Budget for the Administration of Justice is minimized.

Moreover, after the new wording the timetable for preparing the budget remains unclear and this should be one of the key elements which should be perfectly determined when passing regulations on this matter.
3. Considerations and Final Proposals

With regard to the judgment passed on the proposed amendments we have to make the following considerations and proposals.


The system for the distribution of competencies which is finally adopted must guarantee sufficiently that the SJC becomes the maximum body representing the Judiciary and all other resources related to the Administration of Justice. Such sufficiency implies on one hand financial independence in order to safeguard judicial independence and on the other hand to grant access for citizens to quality judicial services an essential issue for the furtherance of the rule of law and a fully democratic society.


In this sense, we believe that two concepts which are not necessarily equivalent should be differentiated: independence of Judges and Magistrates and the independence vested in them to ensure the provision of judicial services.


Independence of judges and magistrates in the exercise of their functions entails in our opinion financial autonomy which releases them from any conditionings in the discharge of their duties based on the lack of resources and in particular with regard to their governing body which represents them before the State. It does not in fact mean or may it be equated to demanding independent administration of all resources which the public service of the administration of justice must avail itself of. Such difference is not always well understood and at times judicial independence is equated not with financial autonomy but with operational independence.


The distribution of competencies models available for Budgetary Law in the different Member States vary but they all safeguard the separation of powers, vesting the preparation and enforcement of the budget either to the executive or to the Judiciary itself. The systems for the distribution of competencies are in line with a legal and constitutional tradition arising from an evolution leading to the implementation of states based on the rule of law in each case. Considering that either of these systems may be adequate, the main issue is to ensure the involvement of the Judiciary in the key decisions and to guarantee its financial independence. On the other hand, it is completely irrelevant from a theoretical point of view for the independence of Judges and Magistrates whether it is the Executive itself who handles the budgets for the administration of justice, particularly in those states in which the separation of the different powers of the State is fully upheld.


Under the Spanish system, where most budgetary competencies for the Administration of Justice are vested in the central executive power (the Ministry of Justice) or in the regional governments (Justice Departments of Regional Governments with devolved competencies) the Magistrates do not feel that their judicial independence is being undermined because the executive is in charge of managing the resources of the Justice area. In practice, the relation between Magistrates and the Executive places them in an optimal position to cater for the needs of the administration of justice and under no event their independence is compromised because the executive is responsible for ensuring their adequate provision.


Notwithstanding the foregoing, considering the historical evolution of the State organization currently evidenced in the Republic of Bulgaria we consider that for the purposes discussed at the beginning of this section, i.e., for the adequate and sufficient provision of resources for the Administration of Justice, it would be advisable that the SJC itself should hold and reinforce its faculties in view of planning, budgeting, monitoring and providing for the requirements of the administration of Justice which is exactly the opposite to the line followed by the amended proposal of the JSA.


We should bear in mind that management of resources has been considerably fostered within the budgetary restraints since they have been handled by the SJC following their transfer by the Ministry of Justice. On the other hand and without disregarding the budgetary constraints which the executive faces who is in fact who really decides on the credits granted for Justice in the Republic of Bulgaria, these have not experienced nor even become close to the improvement expectations for the Administration of Justice required by a democratic state and demanded by the representatives of the Judiciary (SJC).


Therefore it would be advisable to vest in the JSA competencies with regard to preparing the Budget for the Administration of Justice, for its enforcement and control to the SJC and not overwhelmingly to the MJ notwithstanding the necessary cooperation and support which must exist with the executive and in line with this reasoning it would be advisable to replace the MJ by the SJC in Articles 73 to 75 of the JSA.


Finally, the Budget for the Administration of Justice in spite of being a separate chapter should be incorporated to the National Budget. The progressive evolution of modern budgetary policy considers that total consolidation of budgets from all State institutions is a success, and that includes the Administration of Justice, and it would be a step backwards and contrary to the principles of a modern Exchequer system to maintain budgetary areas which are not included in National State Budget. Handling and approval of the budget for the Administration of Justice should not be a different process. It does not seem logical that the Republic of Bulgaria should pursue a completely different line than the one adopted by all countries belonging to the European Union.

In summary:

1. The competencies vested in the MJ under the new Act are exorbitant with regard to the ones held by the SJC (Section 2.1.).

2. The powers of the MJ extend to almost all areas of budgetary activity related to the administration of justice which is highly detrimental to the faculties and competencies of the SJC (Section 2.1.)

3. The implementation of the budget includes provisions which reinforce the faculties of the MJ (Section 2.1)

4. The JSA includes obvious contradictions, repetitions and legal loopholes with regard to the distribution of competencies. (Section 2.2.)

5. The intervention of an Advisory Council made up of representatives from different institutions in order to prepare the Budget does not have any precedent in other member states of the EU and must be seen as lack of confidence in the SJC. This involvement simply extends and adds further complexities to the process, which is already complex, and we do not find that its contribution leads to any improvement (Section 2.3.)

6. The Parliament is faced with examining the Budget for the Administration of Justice from three standpoints: Two from the Executive and one from the Judiciary, wherefore the weight of the Judiciary (SJC) in the Budget for the Administration of Justice is minimized. (Section 2.3.)

7.  The independence of magistrates and independence of governance are not equivalent concepts. There are several valid models which uphold the separation of powers but vest the draft and execution of the budget either to the executive or the judiciary, without undermining the independence of judges and magistrates. The historical evolution of the organization of the State which the Republic of Bulgaria is currently undergoing makes it advisable that the SJC itself should hold and reinforce its faculties in view of planning, budgeting, monitoring and providing for the requirements of the administration of Justice. (Section 3).

IV.- INDIVIDUAL INDEPENDENCE AND ACCOUNTABILITY OF JUDGES, PROSECUTORS AND INVESTIGATORS

By María Luisa Martín Morales, Senior Judge.

1.  Description and manifestations of the independence principle.

The draft of the new Judicial System Act says:

Article 7.

“(1) The judiciary shall be independent.

(2) In the course of discharging their functions judges, prosecutors and investigators, as well as jurors shall be independent and abide only by the law.

(3) The court shall inform the Supreme Court of Cassation or the Supreme Administrative Court, and prosecutors and investigators shall inform the Prosecutor General if they find that a law contradicts the constitution so that the matter be referred to the Constitution Court”. 

Article 9. 

“(1) Bodies of the judiciary shall independently discharge their functions.

(2) No one shall interfere with the work of the bodies of the judiciary.

(3) A higher-standing instance shall review acts of a lower instance only in the cases and following the procedure provided by law”. 

These articles partially follows our previous recommendations as article 7 contains reference to the independence principle not only regarding to judges, but also regarding to public prosecutors, investigators, and jurors, linking the independence with the legality principle mentioned in article 6 of the draft of the new JSA.

Article 9 approaches a definition of the independence ad extra (nobody shall interfere with the work of the bodies of the Judiciary) and ad intra (a higher-standing Magistrates only can review acts of a lower Magistrate in the cases and following the procedure provided by Law). 

However such as positive regulation could be completed introducing some other aspects such as: proclaim Magistrates´  independence with regard to the Supreme Judicial Council as a governance body of the Judiciary as another face of the independence ad intra; the obligation of all individuals, legal persons and authorities to provide the cooperation requested by Magistrates in the course of proceedings, as another ad extra aspect of the independence principle; or the connection independency-accountability.

Better and more comprehensive wording is possible like for example: 

-All Magistrates are independent in the performance of their functions. This independence is declared with regard to any and all other judicial and governance bodies of the Judiciary , to any and all public or private powers, and to everyone. The judiciary shall decide matters before them impartially on the basis of fact and in accordance with the law, without any restriction, improper influences, inducements, pressures, threat or interferences, direct or indirect from any quarter or for any reason.

- There shall not be any inappropriate or unwarranted interference with the judicial process, nor shall judicial decisions by the courts be subject to revision. This principle is without prejudice to judicial review or mitigation or commutation by competent authorities of sentences imposed by the judiciary, in accordance with the law. 

-The impendence of the judiciary shall be guaranteed by the State and specially by de Supreme Judicial Council.

- It is the duty of all governmental and institutions to respect and observe the independence of the judiciary.

- While administering Justice judges, prosecutors and investigating magistrates shall not be held liable in criminal or civil law for their acts during office, except where the action performed is a premeditated offence of general character or an action performed wrongfully or with gross negligence.

- For guilty neglecting of their official duties, as well as for violation of the rules of the professional ethics, the judges, prosecutors and investigators shall bear disciplinary responsibility, in accordance with the severity of the violation and the classification thereof as very serious infractions, major and minor infractions.
2.  Functions of Administrative Heads.

The Action Plan stated that in the new JSA must foresee provisions to limit the role of the Administrative Heads: Competence for evaluation, selection, appointment, promotion or downgrading should be exclusively given to the SJC. The role of the administrative heads should be limited only to the designation of the number of vacancies in their respective courts or offices with no outstanding role in the career development.
The new article 173 represents a very positive step to achieve the transposition of the mentioned principle in the Law, guarantee the individual independency of Magistrates.
3 . New Commissions and Departments  in the SJC
The Action Plan also referred that the Draft Law on the LJ should include criteria for evaluation of the work quality of magistrates, and eventually envisage establishment of new commissions within the Supreme Judicial Council (SJC) in this respect.  The Draft Law should reconsider the generalized principle of competitions and limit them to the entry into the system. For promotions etc. a real merit based career path should be developed, hence the importance of objective and harmonized assessment (attestation) criteria and a unit in SJC to oversee implementation.  Provide in the new LJ the creation of a new Evaluation and Supervision Department. 
These requirements are very essential instruments to guarantee the principle of independency ad extra (no inspection in the executive) and in intra (limiting the role of the Administrative Heads).

Its correct implementation requires the need to strengthen the capacity of the SJC with a Permanent Commission (or alternatively configuring the SJC as a full permanent body), with a new Evaluation, Supervision and Inspection Department, and increasing the competences of the Chief Secretary. These needs are absent in the current draft and article 55 still keeps in the MoJ the Inspection service

At the same time, new article 40 (election in the SJC of a Commission on Control) regulates with ambiguity the functions and role of this new Commission, in a very different way from the detailed wording of new article 55.
V.- MAGISTRATES´ DISCIPLINARY LIABILITY

By Francisco Sospedra Navas, Senior Judge.
1. GENERAL COMMENTS ON THE JSA REFORM MAY 2006

The main purpose of the Twining Project BG-04-JH-IB-04 is to strengthen the capacity of the SJC and improve the legal status of Bulgarian magistrates focusing on the main goal, namely to harmonise the domestic Bulgarian legislation with standards or best practices referred to as European.

The work under the Twinning Project has always been focused on harmonising the Bulgarian legislation with European standards concerning the legal framework of judicial organization with the ultimate purpose of reinforcing and guaranteeing the independence of the Bulgarian magistrates.

Having familiarised ourselves with the new JSA Draft of 2006 and pursuant to the objectives of the Twinning Project BG-04-JH-IB-04, our analysis focuses on highlighting the major features with regard to the existing legislation and formulates critical proposals aimed at building a system which may lead to strengthening and guaranteeing the independence of Bulgarian magistrates.

Most of the issues discussed have already been addressed in a number of studies conducted under the Twining Project, the respective conclusions being drawn and supported by the Bulgarian experts involved in the Project activities.

Without a shade of doubt, the most negative aspect of the JSA reform is the strengthened role of the Ministry of Justice in some areas affecting the core of judicial governance. 
Thus, the lack of budgetary independence of the SJC or the Ministry’s powers in the organization, functioning, inspection and provision of resources to magistrates generate interferences that have an essential impact on judicial independence and deviate from the recommendations formulated by the European Union experts in this matter.

The SJC itself has expressed the need to revise the draft in these aspects considering it absolutely essential for the SJC to have full budgetary powers in view of self governance. We consider granting the powers under Article 33 to the SJC appropriate and subsequent amendments to Articles 73, 74 and 75 should grant the powers set out therein to the SJC.

In view of strengthening the SJC position and improving of the legal status of Bulgarian magistrates, the Draft JSA makes some progress in improving the existing legal framework in this particular aspect.

We would like to highlight the new provisions concerning magistrates’ legal status, the reinforcement of SJC’s role, the provision for facilities and resources required to further the judiciary goals, and the inclusion of more objective criteria for access to the judicial profession and promotion of magistrates.

Despite the said improvements, the new legal framework does not fully guarantee either SJC’s self-governance, or the independence or impartiality of magistrates. 
In this sense, the major drawbacks lie in the lack of provision for full-time SJC members (as a permanent institution or alternatively with a Permanent Commission), the absence of powers for the SJC to issue regulations and secondary legislation and particularly the potential interferences with the magistrates’ governance due to powers granted to a member of the executive, as we have already pointed out.

On the one hand, the inclusion of fundamental principles for the discharge of magistrates’ duties and their legal status is commendable, as well as the provision for their right to paid holidays and time-off. 
On the other hand, certain essential matters, such as administrative situations, time-off for studies or the possibility for magistrates to appeal before the SJC in the event such holidays are refused are not adequately regulated. 
Undoubtedly, most of these shortfalls could be dealt with by secondary legal instruments. The Ordinance on Administrative Situations proposed under the Twining Project could provide a comprehensive solution to all these matters, but we still face the  absence of powers  for the SJC to issue regulations related to the Magistrates´ legal status, that we pointed out in our first report on the main legislation dated 28 November 2005.
As far as reinforcing SJC’s role of a judiciary governing body is concerned, the SJC organisation is regulated in a more comprehensive, though insufficient manner. It would be necessary to reinforce and increase the competences o the General Secretary and create an adequate General Secretariat in the SJC and make provision for technical bodies to support it.

Our Twining Project has proposed, as a matter of priority, the establishment in the SJC of the Inspection service with a new Evaluation and Supervision Department. EU experts drafted a comprehensive proposal for the establishment of a technical and professional body and the legal status of its members-magistrates, proposing this inspection with no political conception. The Draft JSA does not reflect this need, also fixed in the Monitoring Report May 2006 and in the Action Plan, and provides the SJC with a new Commission on Control that need clearer regulation. With the introduction of the inspection in the SJC in this way, the inspection service in the MoJ should definitively be eliminated.

Regarding the SJC, we would like to call your attention on some negative aspects of the Draft JSA, namely, it does not provide for the essential issue of introducing the position of SJC Chairperson different from the executive and the legislative, the fact the SJC is not regulated as a permanent body with full-time members (or with at least with a Permanent Commission), which is the only way to ensure its efficiency as the judiciary governing body.

Another setback of the Draft JSA relates to the lack of any express statutory powers of the JSA to draft regulations and secondary legislation.

The Bulgarian and Spanish experts issued an opinion on March 24th, 2006 whereby a recommendation was made that the Supreme Judiciary Council should be granted express statutory powers to pass ordinances pursuant to the JSA (point 2) in the same sense as previously highlighted in the report dated November 30th, 2005. The foregoing may be easily introduced by means of an amendment to Article 33 as follows: “To adopt ordinances implementing the law related to the magistrates’ legal status as governing institution of judges, prosecutors and investigators, and to adopt regulations related to the work of the SJC and its administration".

The SJC powers to pass legal instruments are a key tool to guarantee its real governance duties, therefore we find the omission to provide for them in the Draft JSA a very negative development.

Other issues worth noting are the exorbitant discretionary powers vested in administrative heads which may have negative effects in the discharge of magistrates’ duties. This aspect has been improved. In order to offset these negative effects it would be also advisable to introduce mechanisms to review administrative heads’ decisions affecting magistrates’ legal status, such as administrative appeal before the SJC or the possibility for magistrates to refer, directly to the SJC, cases where third parties have subjected them to any pressure or their superiors have unduly exercised their powers. 

Finally, among the novelties introduced, anti-corruption measures and new technologies are worth highlighting.

To summarise, although the Draft JSA adds certain positive aspects, it reflects the deficiencies not solved and the step backwards introduced and in the third Constitutional amendments, remaining the SJC with no own representation or chairperson. The draft of the new JSA does not guarantee sufficiently the separation between the executive and the judicial powers because it grants excessive competencies to the Ministry of Justice which may give rise to interferences with the self-governance of the judiciary and reveals deficiencies in the structure and competencies of the SJC which affect its efficacy.

2. COMMENTS ON THE DISCIPLINARY SYSTEM REFORM (Article 292 to 309 JSA)

Compared to the existing regulation, the reform of the Disciplinary Framework includes a number of technical improvements, a particularly positive aspect worth highlighting being the elimination of sanctioning powers of administrative heads, introduced by the JSA amendment published in the State Gazette No 39/2006.

In our comments to the JSA amendments published in SG 39/2006 we have already pointed out, firstly, that the jurisdictional monopoly of the Supreme Court to review sanctions imposed on magistrates may not be removed, as it is a common principle shared by many EU Member-States (France, Italy and Spain) and, secondly, that said amendments granted exclusive sanctioning powers to administrative heads, depriving the SJC of its powers, thus generating legal uncertainty.

The Draft JSA of 2006 eliminates the sanctioning discretionary powers of administrative heads while at the same time certain improvements have been introduced to the judicial review of sanctions by the Supreme Administrative Court. Worth noting is the review of decisions for dismissal at two instances, in particular. The Bulgarian experts under our Project have indicated that a single instance of review might lead to certain dysfunctions; therefore, the introduction of appeal from decisions for dismissal under Article 306(5) Draft JSA is a technical improvement which considerably enhances the legal certainty in this area.


Together with these aspects, we must also highlight certain technical improvements such as a better definition of the sanctions under Article 294 or more clarity in the regulation of disciplinary proceedings under Articles 297 to 305.


However, the new document does not contain certain proposals that we consider particularly essencial, such as the need to redefine very serious, major and minor offences and the sanctions attached to them or at least authorise the SJC to determine them.


The Twining Project experts have repeatedly stated the need to establish gradation of sanctions because it would considerably increase the guarantees, this view being shared by lots of Bulgarian experts and magistrates we have worked together with under the Project. In fact, in our work under Component 2 on disciplinary liability, we have always emphasised that disciplinary violations and sanctions should be redefined and gradated and the SJC should be authorised to undertake this task.

The following reform was proposed in report of November 28th, 2005: Amendment of Article 168 (1) JSA to expressly empower the SJC as follows: Article 168 (1): For guilty neglect of official duties, as well as for violation of the rules of professional ethics, judges, prosecutors and investigators shall bear disciplinary liability, in accordance with the severity of the violation and the classification thereof as very serious, major and minor under the Regulation for Magistrates’ Disciplinary Liability approved by the Supreme Judicial Council".  

From a technical point of view, the wording of Article 292(1) JSA does not improve in any way the existing provision (Article 168 JSA, published SG No 39/2006 as the one introduced in SG/2005) because the open description of violations in the existing Article 160 is virtually the same as Article 292 (1) Draft JSA of 2006, insofar as the open description has already provided for specific violations attracting a sanction due to employing the open classification techniques.

As the Project team has maintained, the precise description and gradation of disciplinary offences will be really efficient from the point of view of legal certainty. The Ordinance on Disciplinary Liablity elaborated under the Twining Project have address this matter comprehensively.

Moreover, the choice of an open classification for disciplinary violations leads to adverse effects in other areas related to disciplinary liability.

If we consider, for example, statute-barred periods, Article 296 is burdened by the adverse effect of an open classification for disciplinary violations whereby minor and major violations fall under the same statute-barred system.

From a procedural point of view and as a consequence of regulating only one type of violation, the same procedure is applicable to both major and minor violations, which is manifestly disproportionate and costly for minor violations. By way of example, failure to turn up for work for one day or a slight violation to a supervisor would be subject to disciplinary proceedings before a jury and an instructor. The secondary legal instrument proposed by our Project provides for a simple procedure for minor violations which seems more suitable from the point of view of procedural economy and proportionality; obviously this entails that disciplinary violations should be listed and graded, which will be not possible if an open classification is followed, the latter being yet another argument in favour of grading the different types of disciplinary violations.

We consider that it would be advisable to abrogate the Ministry of Justice powers to initiate disciplinary proceedings against magistrates. In fact, the Project team has always maintained that the judiciary independence should be upheld; therefore the self-governing body (SJC) should be vested with full discretion without any interference from the executive power. The executive, Minister and Ministry of Justice, should be kept apart from the Supreme Judicial Council and all its competences (appointment, promotion, demotion and dismissal, qualification of Magistrates, disciplinary liability and inspection over the magistrates).

In this respect, the disciplinary initiative of the Ministry of Justice provided for in Article 298 (2) Draft JSA of 2006 stands in contravention with the principle of separation of powers and the safeguards of magistrates’ independence. We believe that it would suffice to vest such disciplinary initiative to the institution entrusted with the protection of the law (i.e. the Public Prosecution Office) thus safeguarding the separation of powers and ensuring the adequate operation of the judicial system.

Finally, regarding the criminal and civil liability of magistrates, a positive aspect is the requirement to obtain permission from the SJC in order to initiate criminal proceedings for actions perpetrated by magistrates in the course of discharge of their functions (Articles 12 (2) and (3)). The temporary suspension system foreseen in Articles 211 and 212 provides for sufficient guarantees. 
On the other hand, the Draft JSA of 2006 does not deal sufficiently with the civil liability of magistrates in the event of gross negligence or the liability of the State for abnormal administration of justice. The European Commission For Democracy Through Law (Venice Commission) in 2003 called the attention to this important aspect of magistrates accountability.
VI.- SELECTION, APPOINTMENT, UPGRADING AND DEMOTION OF MAGISTRATES
By Joaquin Moreno Grau, Senior Judge.
1.- POWER OF PROPOSAL

One of the worrying points that this Component has faced has been the prominent role given to Administrative Heads by the JSA under article 30. Through the following points we are going to appraise how the problem is treated by the Draft of the new JSA and the measure it abides the aforementioned Action Plan as well as to give our opinion on the view of the SJC about this matter. 

a). Necessity of scheduling needs of magistrates branch. 

In order to have a complete view of the structural necessities of the Bulgarian judicial system it has been held necessary to have adequate information about the real needs of vacancies to be covered.

Currently the process is based on the decisions made by the Administrative Head and, consequently, from a local and territorial perspective of needs instead of a national one. That fact has to be linked to the prominent role of the Administrative Head, who has traditional had an enormous power in the promotion of magistrates, carrier development and in deciding the judicial advancement criteria.

Aiming to solve this situation we have proposed a national system of evaluation of the needs of the judicial system. In order to achieve this purpose it is necessary to establish a Unit in the SJC structure with the responsibility of conducting the evaluation of needs all over the country. To accomplish this goal it would be advisable to assign this function to a specialized body that must be hosted in the SJC. Additionally, a specific procedure must be established in order to obtain all the information to define the real requirements. Competence for evaluation, selection, appointment, promotion or downgrading should be exclusively given to the SJC and the role of administrative heads should be limited only to designating the number of vacancies in their respective courts This provision entailed that the Administrative Heads would have had no competence over this issue in the future but only to submit proposals.

Regarding the Draft of JSA, from this point of view and as to the identification of vacancies for junior magistrates, the system is considered improved with the proposed article 219. 
Under this article appointment of junior magistrates shall be planned by the SJC, for the following calendar year, according the proposals made by the heads of the respective bodies of the judiciary. This provision is coherent with the role given to Administrative Heads under article 45 (4) for submitting proposal as to the number of judges, prosecutors and investigators within the bodies of the judiciary. Moreover, this power of proposal is not unlimited because the Administrative Head may be replaced by one fifth of the members of the SJC under article 45 (2).

Under article 219 (2) and (3) new remarkable provisions are introduced in order to prevent Administrative Heads from promoting changes in the approved plan: 

· After a competition under article 184 (1) has been announced no change can be made as to head count plans for junior magistrates.

· Vacant positions for junior magistrates become frozen so that those positions cannot be transformed in regular head count plans for judges, prosecutors and investigators.

With regard to the determination number, area and seats of district, regional, administrative courts and courts of appeal as well as the determination of the number of judges, prosecutors or investigators for the individual courts, prosecution offices and investigative bodies, the SJC is entitled to make the final decision whereas the Administrative Heads retain the power of proposal under the abovementioned article 45 (4) This provision seems logical since the Administrative Heads have a closer knowledge of needs. Nevertheless, in case of neglecting development of their duties, this role may be played by the SJC under article 45 (2).
b). Appointments

Regarding appointments we have been recommending that the Competition Committee deal with this task, because that body is closer to the results of the competitive proceedings and has a better knowledge of the applicants’ qualification and skills. Therefore it is in the best position to issue a proposal on these grounds.

As regards this point, the provision introduced under article 188 of the Draft has to be positively assessed since it entitles the Competition Committee to make a proposal to the SJC

c). Promotion

As it was mentioned earlier, nowadays, promotion of judges, prosecutors and investigators is mainly conducted from a local perspective. It is advisable to change to a national perspective in which all magistrates are able to apply for a position wherever it is. It can be made by applying either to a superior position or to an equal level one after a public competitive proceeding is announced at the State Gazette through a procedure established by Regulation.

According to this pattern, a proposal made by some person or board does not appear to be necessary. The interested magistrate himself must be entitled to apply to the SJC on the basis of a public announcement and the procedure established by Regulation.

The Draft of JSA holds this idea in its article 45 (1) when it foresees that proposals to the Commission on Proposals and Appraisal of the quality of judges, prosecutors and investigators shall be made by the interested judges, prosecutors and investigators.

d). Judiciary independence principle

It has been proposed to abrogate the current article 30 paragraph (4) given that it entitles the Ministry of Justice to exercise influence on subjects which belong to the core of the Judiciary function. 

The proposed Draft wording eases the intervention of the Ministry of Justice because the power of making proposals is confined to the grounds stipulated in article 129, paragraph 3, item 1, 3, 4 and 5 of the Constitution.

Despite it supposes to improve the regime it is difficult to understand why the Government has to retain any power or capacity of influence on the regular development of functions of the judiciary. The power of proposal in the cases mentioned should be housed within the SJC competences exclusively. There is no reason to justify the intervention of the Ministry of Justice in those events.

The same reason reaches the maintenance of the faculty of the Ministry of Justice in order to be heard by giving opinions to the SJC. It seems unjustified. The executive, Minister and Ministry of Justice, should be kept apart from the Supreme Judicial Council and all its competences (appointment, promotion, demotion and dismissal, qualification of Magistrates, disciplinary liability and inspection over the magistrates).

e). Opinion of the SJC on this point regarding the Draft

The SJC has issued a report regarding the Draft Law on the Judiciary in September 2006. In this report it has been held as to the power of proposal of Administrative Heads that: 

“If the idea of the legislator was to eliminate entirely the opinion of the respective administrative heads of all units of the judiciary regarding the appointment of magistrates, this would be a bad error and would lead to a series of unsuitable career decisions. This is so because in the so-called “career growth” the free magistrate positions are filled by persons who worked in the lower instance until then. The judges from the higher instance have the best assessment of the work of each magistrate, because this is where their acts are subject to instance review. Usually until now upon the filling of the vacant positions for each unit of the judicial system, the precise quality of the work of the magistrates from the lower instance is taken into account and namely the judges from the higher instance point out who are the best and most deserving promotion magistrates from the lower instance. This is done through the administrative head of the instance where the magistrate is to be appointed. If the opinion of the administrative head is ignored completely, then the commission for proposals and evaluation of the quality of the work of the judges, prosecutors and investigators will assess them only according to quite formal indicators, which would be deceptive at times. The same commission has no possibility to check something very important, namely the moral of the magistrates”

This point of view is not shared by the members of this Component and is in the opposite direction of the principles agreed in the Action Plan. As far as we are concerned, we understand the new wording improves substantially the current state of affairs. The SJC has to be strengthened an adequate organization able to keep complete knowledge of the situation and on going development of judicial tasks in each body of the Judicial System. 

This goal can be reached by giving the SJC the necessary tools to form a structure capable to develop an efficient and trustworthy management of the judiciary avoiding the intervention of Administrative Heads in so crucial stage of the proceedings like the proposal. The opinion of Administrative Heads may be taken into account as an element of appraisal but this is different to maintain their relevant role as promoters of any procedure the SJC has to deal with.

The Draft of the new Law regulates the Commissions of the SJC in articles 40 to 49. The establishment of a Commission of Proposals and Appraisals, a Commission of Control and other Standing Commissions is assessed positively. However, the existence of a Judicial Inspectorate dependent of the Minister of Justice is not understandable and deserves our refusal as it has been remarked in our report on the observance of “Division of powers and principle of independence” in the Draft wording when commenting articles 33 and 55. Inspection must be place in the SJC with a professional and not political design.
2.- SELECTION

a). Direct Appointment

Most difficulties have arisen regarding direct appointment of Magistrates in Bulgaria. On this point it is worth giving a retrospective vision of the issue at stake.

i). State of affairs from October 2004 (amendment JSA 19-10-2004) up to the amendment of May 2006 (SG 39/2006)

Two major flaws had been underlined:

a.-  lack of objectivity 

Article 127a) JSA did not require any qualification for applicants out of their length of service. This rule, apart from going against the foundations of an independent judicial power, was discouraging for applicants through the competitive procedure due to superior rank positions were directly covered and the vacant positions were filled avoiding junior Magistrates to get into attractive positions after passing their two first professional exercise years. 

Although it regards to promotion it is convenient underline that the same troubling situation had to be suffered by those Magistrates who had consolidated their position by achieving irremobility status given that upper positions were covered by direct appointed Magistrates so that they were not able to apply for them.

b.-  No limit in the number of appointments

There was no percentage fixed between the number of positions to be covered by direct appointment and applicants to become Magistrates after undergoing competition processes or getting upgrade within their respective bodies. It was a major obstacle to form a real career. Moreover, it eased ways for the Government to influence over Judicial Power which run the risk of being modelled at convenience opening, as a result, a dangerous path to corruption and nepotism. Simultaneously it demoralized junior Magistrates who were overtaken by other professionals without judicial experience.

ii). Current situation under amendment SG 39/2006 (into force from 12th May 2006)

As we have been supporting since the very beginning of the Project, the establishment of an independent, effective and reliable judicial system presupposes the formulation of clear criteria and transparent procedures for appointment, promotion and demotion of magistrates. It is proper and desirable that every career move be based on performance of professional activities which allows for the most accurate assessment of the merits of the respective individual, their theoretical proficiency and practical skills. It is precisely this possibility for promotion (career growth) what guarantees successful development while at the same time recognising that public criticism derived from initial appointments rather than magistrates´ promotions.

The introduction of general competition renders the work of the magistrates meaningless as well as their desire for higher results, growth and self-improvement. Efforts will focus on raising theoretical proficiency at the expense of performance of professional duties (practice) thus creating the danger of neglecting professional duties whereby quality performance would become irrelevant to the professional future of the respective magistrate. 

The last amendment of JSA (amended SG 39/2006, in force 12 May 2006), seems to solve the above mentioned situation, because apparently a competitive procedure for access to any position was introduced, but this was a false perception of reality. 
A deeper analysis of this amendment shows that the system has been undermined. The access to the magistrate branch has been divided into two different ways. Both of them seem to establish objective procedures for access to the system, but in fact the system becomes open to all candidates from the legal profession, denying the principle of career development and professional competence. That principle is a model in the European Union standards and was adopted in Bulgaria decades ago. The lack of career development as a promotion principle may jeopardise the quality of justice and open the door to arbitrary appointments, making direct appointment the general rule, (even in the case of a magistrate who wants to move within the same or lower position, a competition has to be held). 

Specifically, the currently in force article. 127 b, in conjunction with arts. 127 d and e, are extremely worrisome: 
Article 127b 

(1) Any vacancies in judicial bodies and the term for applying for them shall be promulgated in the State Gazette and shall be announced in a national daily newspaper and the web page of the Supreme Judicial Council.

(2) In the event of appointment, promotion or movement of judges, prosecutors and investigators and also in the event of initial entry into judicial bodies, a competition shall be held.

(3) The competition shall be centralized but no less than two times a year.

Article 127 d:

(1) A competition for junior judges, junior prosecutors and junior investigators, judges in regional, district or administrative court, prosecutors in a regional or district prosecutor’s office and investigators shall include a written and oral examination.

(2) The written examination shall consist of solving a hypothetical case in the respective legal area.

(3) The competition committee shall rank the applicants in view of their results and the score of each applicant shall be the sum of the grade from the written and oral examination.

(4) The chairperson of the competition committee shall submit a proposal to the Supreme Judicial Council about the appointment of the applicants who have passed the examination.

Article 127e: 
(1) A competition for judges in an appellate court, the Supreme Court of Cassation and the Supreme Administrative Court, prosecutors in an appellate prosecutor’s office, the Supreme Cassation Prosecutor’s Office and the Supreme Administrative Prosecutor’s Office and investigators in the National Investigation Service shall be held on the basis of documents and an interview. 

(2) The applicants shall submit:

1. an application form;

2. personnel information from the manager of the respective body or organization and, if none exists, from the applicant themselves;

3. evaluation from the manager of the respective body or organization if any;

4. documents evidencing compliance with the requirements of Article 126 and 127;

5. the last decision of performance evaluation – for applicants from judicial bodies;

6. information from the Judicial Inspectorate about the inspections conducted during the last three years – for applicants from judicial bodies; 

7. other documents evidencing the holding of an academic degree, academic title or qualification acquired.

(3) The committee shall rank the applicants on the basis of the documents filed and the interview.

(4) The chairperson of the competition committee shall submit a proposal to the Supreme Judicial Council about appointment of the applicants who have passed the competition.

As a matter of principle a competition should be held for initial access to the judicial system as well as regular appraisal for promotion in rank and position, given the appropriate conditions. 
The latest amendments to the Judicial System Act in fact introduce ¨initial appointment¨ for all positions while years of service and practical experience in the system are completely irrelevant with regard to the professional development of the magistrate. This undermines the desire for high qualification and quality performance concomitant to the position held. Ultimately this deprives the system of continuity in and traditions which guarantee collective success.

The introduction of clear and transparent selection procedure in combination with regular personnel training and qualification will allow the judicial system to develop in accordance with rules that guarantee the quality administration of justice, independence and effectiveness.
iii). Draft of Judicial System Act, 24th July 2006

The new Draft proposed by the Bulgarian Ministry of Justice establishes a double system of access to the Judicial System as Magistrate. In both cases a competition has to be held. One way allows getting a position as Junior Magistrate. The other one is open for initial appointment.

Regarding the mechanism of assessment of capacity of applicants through initial appointment, at first look, it has to be positively appraised because it is foreseen that a competition has to be held for initial appointment at a position in bodies of the judiciary (article 185). Moreover, the procedure to get into the Judicial System seems to have improved on this ground due to candidates have to undergo a written and oral examination [article 188 (2)]. 

We deem positive the following proposed changes, although with some nuances:

· According article 186 (2) the positions open for initial appointment are limited to 20 % On line with the opinion of the SJC September report, we consider that that percentage should be a maximum so the wording of article 186 (2) should express “up to 20%”

· The announcement and management of the competition, including the selection and appointment of the members of competition committee, competes to the Supreme Judicial Council (articles 187 and 188)

· The Supreme Judicial Council is invested with power to elaborate ordinances whose subject is the regulation of the procedure for holding competitions, the evaluation and ranking of applicants (article 190). We fail to notice a general clause of empowering the SJC with regulatory power in order to develop and detail the legal provisions affecting the legal statute of magistrates.

2. Junior Magistrates

The article 176 of the Draft, as do the current article 127, establishes at least two years length of service to be appointed in regional courts, regional prosecutor offices or district investigation units. In the current system, this rule is clearly discouraging for Junior Magistrates, who have to undergo a competition to enter into the System, meanwhile other people, without passing any exam can reach a position in a regional court, regional prosecutor office or district investigation unit by having worked in legal issues for more than two years. We previously recommended to replace the work “person” by the words “judges, prosecutors and investigators”.
Apparently the situation does not seem to have changed much under the Draft. Nonetheless, we consider the proposed pattern is far better than the contained after the SG 36/2006 amendment. 
Under the Draft, any candidate to a position in a regional court, regional prosecutor office or district investigation unit has to possess at least two years length of service and undergo a written and oral exam (articles 176, 185 and 188). In contrast, Junior Magistrates, after passing their competition, shall be appointed for two years according the provisions of articles 221 to 225. After these two years have expired they shall be appointed at regional courts, prosecutor offices or district investigation units as judges, prosecutors or investigators (article 227). Furthermore, they have the chance to be seconded to regional level after having served only a year (article 226).

After studying this contrastive comparison we consider that, at this lowest level, the access to the Legal System by becoming Junior Magistrate is subtly granted with a slight advantage that we believe justified.

Finally, on this ground, we see important underline the provision made by article 227 (2) of the Draft when it foresees the event of not availability of positions in regional court, regional prosecution offices or district investigation units. If so, measures are regulated to ensure the affected magistrates get a position.

Concerning the development of secondary legislation, having analysed the Action Plan, we arrived at the conclusion that “These measures and principles are not yet reflected in the main legislation, and so it is highly recommended to wait for this implementation in the main legislation before developing the JSC secondary legislation, better than going in a direction that will go against the approved “Action Plan”…. 

In this sense, the RTA filed a proposal in writing with the Legal Policy Commission and members of the SJC (letter dated 21st June 2006) as follows: before the SJC finalises new ordinances, it had better wait for the transposition of the Action Plan in the primary legislation, in order to take into account and be in accordance with the measures implementing the European Commission recommendations made in its Comprehensive Monitoring Report of 16 May 2006.
However the SJC on 15 June 2006 approved the Ordinance for appraisal of Magistrates and on 28 June 2006 approved the Ordinance for rules and provisions for competitions for magistrates (final version). Consequently, main principles that inspired these project recommendations and the principles reflected in the Action Plan could not be included in these new ordinances.

III.- NATIONAL INSTITUTE OF JUSTICE

The practice period at the NIJ is closely linked with the access to the Judicial System.

Throughout the length this project has been developed we have underlined the importance of the training at the NIJ as a pre-appointment requirement. The main lines we have supported may be summarized as follows:

· The NIJ training course must be a compulsory initial training program preceding the appointment of junior magistrates.

· A final examination or evaluation must follow the completion of the training course.

· The NIJ training curriculum must be practically oriented. During this time trainees may not administer justice, (just write draft decision).

· A final examination, test or evaluation to be determined by the management board of the NIJ and the SCJ, must follows the completion of the training course.

· Those who have successfully completed the competition process and the training will be appointed in the respective judiciary bodies.  Thus, every candidate overall mark will comprise the mark from the competition and the continuing evaluation during the training in the NIJ. 

· In this context the six months established by the law would be insufficient. We propose to extend the length of the training period at the NIJ in order to endure highly-qualified candidates.

The draft under consideration does not follow this orientation and, logically, it is deemed necessary to correct its focus on this field.

On the other hand, we understand positive the provisions reflected in articles 242 and 243:

· Both junior and initially appointed magistrates have to undergo a training course at the NIJ

· This period is longer for initially appointed magistrates than for junior magistrates (one year/six months). Another little advantage for junior magistrates.

IV.- UPGRADING

The current system envisages that Administrative Heads evaluate the structural requirements of the courts, prosecution and investigation services in order to make the proposals to the SJC. There is no announcement of vacancies in the State Gazette, consistent with standard EU promotion criteria, opened to the entire magistrates’ branch. 

We have highly recommended the following criteria on promotion:

· The applicants should present their applications to the SJC directly and not be proposed by the Administrative Head in a discretionary decision.  

· A centralised, professional and permanent performance appraisal system for magistrates by the SJC shall be established as a basis for promotion.

· Clear and transparent appraisal procedures should be introduced in order to ensure the protection of magistrates’ rights;

· The role of administrative heads in promotion should therefore be restricted.

The Draft follows those points when regulating promotion.

· Proposals are submitted directly by the interested Magistrate [article 45 (1)]

· Appraisals are made according a before hand established procedure set out in articles 42, 43, 46 and 47 [article 214 (2)] which draw the general essential lines of the procedure, whose details are differed for the SJC to regulate by Ordinance

· The decision making process is based in objective criteria enacted by law under article 217.

V.- LEGAL CONDITIONS TO BE APPOINTED ADMINISTRATIVE HEAD

The article 179 (3) of the Draft fails in the same point as the current article 125b (2) JSA. After stating that any Judge, Prosecutor or Investigator may be appointed as administrative head or his deputy in the bodies of the judiciary it foresees that when the appointed administrative head or his deputy is a person who does not occupy the position of Judge, Prosecutor or Investigator the Supreme Judicial Council shall appoint him simultaneously at the respective position and, where necessary, it will open a position in the respective body of the judicial system.

This rule allows people from outside the judiciary (attorneys, notaries, law professors, legal experts etc.) to become court chairperson. In such a case the Supreme Judicial Council shall give the individual the respective title and function as a Judge, Prosecutor or Investigator. 

Consequently, Courts may be managed by people with no judicial experience. This is a major flaw that must be stressed in order to get it corrected.

VI.- DOWNGRADING

No changes are proposed in the Draft

� Detailed information of the activities, the results, all the recommendations produced by  this Twinning Project and the regular assessments can be found at  � HYPERLINK "http://www.vss.justice.bg/bg/enter.html" ��http://www.vss.justice.bg/bg/enter.html� , link to the Twinning Project, or directly at  � HYPERLINK "http://212.122.184.99/spain/spain.htm" ��http://212.122.184.99/spain/spain.htm� .


� “As it was precised, this Twinning Project never recommended the elaboration of a full new Law on Judiciary. Anyway, the utmost importance of this kind of legislative initiative should never be developed in a hurry or under any kind of pressure circumstances”. 


� This aspect will be analyzed later in detail by specialists on this subject.
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