REPUBLIC OF BULGARIA

FORTIETH NATIONAL ASSEMBLY

Draft

A LAW

TO AMEND AND SUPPLEMENT

THE CONSTITUTION OF THE REPUBLIC OF BULGARIA

§ 1. In section 9, a new subsection 2 is inserted with the following content:

“(2) The activities of the armed forces and the procedure for fulfilling the military service shall be governed by a law.”

§ 2. Subsection 2 of section 59 is repealed.
§ 3. A new subsection is inserted in section 62 with the following content:

“(2) The National Assembly shall have an autonomous budget.”

§ 4. Section 81, subsection 1 is rephrased as follows:

"S. 81. (1) The National Assembly shall open its meetings and pass its acts where more than half of the Members of Parliament are present."

§ 5. Section 84 is modified as follows:

1. Point 3 is reworded so as to read:

"3. establish the taxes and determine the level of national taxes ". 

2. Point 16 is reworded so as to read:

„16. hear and adopt annual reports from the Supreme Court of Cassation, the Supreme Administrative Court, and the Prosecutor General, presented by the Supreme Judicial Council, on the enforcement of the laws and on the operation of the courts, the prosecution offices, and the investigation bodies.”

3. A new point 17 is inserted with the following content:

"17. hear and adopt the annual reports on the activities of those State authorities whose members are elected, in whole or in part, by the National Assembly under a procedure set out by law."
§ 6. New subsections 6, 7 and 8 are inserted in section 130, with the following content:
"(6) The Supreme Judicial Council shall make decisions on:
1. the appointment, promotion, demotion, transfer, removal from office, and the disciplinary liability of judges, prosecutors, and investigators;
2. the organisation of the qualification of judges, prosecutors, and investigators;

3. the draft budget of the Judiciary;
4. the content of the annual reports referred to in s. 84, point 16;

(7) The Supreme Judicial Council shall hear and adopt the annual reports from the Supreme Court of Cassation, the Supreme Administrative Court, and the Prosecutor General on the enforcement of the laws and on the operation of the courts, the prosecution offices, and the investigative bodies, and shall present them to the National Assembly.
(8) The term of office of any member of the Supreme Judicial Council shall be ended in the event of:

1. resignation;

2. the entry into force of a sentence of imprisonment for an intentional criminal offence;

3. that member’s lasting physical inability to perform his or her duties for more than one year;

4. that member’s disciplinary dismissal in his or her capacity as a judge, prosecutor or investigator.

· In that member’s stead, a new member of the Supreme Judicial Council shall be elected from the respective quota who shall serve for the remainder of the term of office."

§ 7. Point 5 of section 130а is repealed.

§ 8. Subsections 2, 3, and 4 of section 132 are repealed.
§ 9. A new section 132а is inserted with the following content:

“S. 132а. (1) An Inspectorate is set up with the Supreme Judicial Council which shall consist of a Chief Inspector and 10 members meeting the conditions laid down by law.

(2) The Chief Inspector shall be elected by the National Assembly, by a majority of two thirds of the Members of Parliament, for a term of five years.

(3) The members of the Inspectorate shall be elected by the National Assembly, for a four-year term of office, under the procedure set out in subsection 2. Half of the members of the Inspectorate shall be rotated every other year. The members of the Inspectorate and the Inspector-General may be re-elected but for no more than two consecutive terms of office.

(4) The Inspectorate shall have its autonomous budget within the framework of the budget of the Supreme Judicial Council.

(5) The Inspectorate shall conduct inspections of the operation of all the bodies of the Judiciary, without interfering with the content of the administration of justice. In performing their functions, the members of the Inspectorate shall be independent and shall obey the Constitution and the laws.

(6) The Inspectorate shall act of its own motion as well as on the initiative of citizens, organisations of citizens, legal entities or State authorities. Any judge, prosecutor and investigator may also refer matters to the Inspectorate.

(7) The Inspectorate shall make referrals, proposals and reports to other State authorities, as well as to the competent bodies of the Judiciary. The Inspectorate shall be under an obligation to provide information in public on its activities.

(8) The Inspectorate shall submit an annual report of the results of its activities to the Supreme Judicial Council.

(9) The Chief Inspector and the members of the Inspectorate cannot be members of the Supreme Judicial Council. The other conditions for taking office and for removal from office shall be laid down by law.”

§ 10. Section 141 is amended as follows:
1. A new text of subsection 3 is inserted with the following content:

"(3) The municipal council shall set the levels of local taxes under conditions and procedure, and in the confines laid down by law."

2. A new subsection 4 is inserted with the following content:

"(4) The municipal council shall set the types and levels of local fees, from amongst the types of fees set out by the National Assembly, under conditions and procedure, and in the confines laid down by law."

3. The now existing subsection 3 becomes subsection 5.

§ 11. "Transitional and Final Provisions:

§ 1. The National Assembly shall, within six months as from the entry into force of the Law to Amend and Supplement the Constitution of the Republic of Bulgaria, pass the laws relating to the application of these amendments."

 
REASONS

FOR THE DRAFT LAW TO AMEND AND SUPPLEMENT
THE CONSTITUTION OF THE REPUBLIC OF BULGARIA
On the verge of the country’s accession to the European Union, it is appropriate to discuss the preparedness of the institutions to function as part and parcel of a space defined by the values of democracy, respect for human rights and the rule of law. This challenge raises the question about the Constitutional framework covering the operation and powers of some authorities, including local self-government bodies, moreover given that, during the fifteen years of application of the 1991 Constitution of the Republic of Bulgaria, sufficient experience has been gained to make it possible to look for and identify novel Constitutional solutions. Similarly, the national and international socio-political environment predetermining the functioning of some Constitutional principles has changed substantially.

Over the past years, public expectations and attention in this country have reasonably focused on the state of the judicial system, in particular its ability and efficiency in exercising its essential function, viz the protection of the fundamental rights and freedoms of all citizens and legal entities, its operation as a factor in the fight against crime, especially organised crime and corruption, and its nature of a basis for the rule of law.

In fact, these are the aspects of the Judiciary that are also being evaluated in the context of Bulgaria’s accession to the European Union. Moreover, the state of the Judiciary is deemed relevant not only to meeting the requirements under Chapter 24, Justice and Home Affairs, but also to satisfying the political criteria for membership of the European Union.

In the strive to meet public expectations, as well as the expectations of our partners from the EU, it has become inevitable to make some adjustments to the legal framework governing the Judiciary, also at the Constitutional level, in view of upholding strong institutional independence and the essential guarantees for individual independence via the elements inherent in the status of magistrates.

The understandable consideration – that accountability should be reinforced, inter alia to enhance independence – has not met with uniform response from the various circles affected by the amendments or participating in the deliberations thereon and their assessment. Hence, it is necessary to arrive at such a balance between the principles of independence and accountability where the public would not perceive independence as a threat (for lack of accountability), while the mechanisms of accountability (which essentially protect independence) would not encroach upon the heart of the administration of justice.

For these reasons, it is proposed to enact new amendments to the Constitution, in particular to its chapter on the Judiciary. In addition, taking stock of the developments and realities described above, the draft contains novelties relevant to a) the operation of the National Assembly as a fundamental body of State power, and b) the extension of the possibilities for financial decentralisation.

Adhering to the sequence of proposed draft provisions, the novelties come down to the following:

1. The abolition of conscript service and the transformation of the army into a professional one dictate a change in the context in which the operation of the armed forces and the fulfilment of military service are regulated at the Constitutional level. Therefore, § 1 of the draft proposes to insert a new subsection 2 in section 9, so as to provide that the operation of the armed forces and the procedure for fulfilling the military service shall be governed by law. In parallel, § 2 provides that the existing rules of section 59, subs 2 should be repealed; thus, the duty under section 59, subs 1 would preserve its autonomous importance and its fulfilment would not necessarily correlate to mandatory conscript service.

2. Some of the provisions in the draft relate directly to the National Assembly as a law-maker and a body exercising parliamentary scrutiny.

The functioning of the National Assembly has given rise to questions about the efficiency and legitimacy of the activities of the legislative body, and about the scope and content of parliamentary control. Some of these issues, especially those concerning the scrutiny of the Government activities connected with Bulgaria’s membership of the EU, were resolved at the Constitutional level in 2005. A lingering gap in the Constitution, however, concerns the relationships between the Parliament as a fundamental authority of State power and a number of independent bodies which are elected, in whole or in part, by the Parliament. The new point 17 in section 84 of the draft (§ 5, point 3) aims at filling that lacuna. The hearing and adoption of annual reports on the activities of those bodies aim at creating a Constitutional ground for a mechanism whereby the activities of those bodies would become the subject matter of debates within the representative body and, hence, the subject matter of public evaluation. This helps ensure the highest degree of accountability to and information for the public, without interfering with the independence of the regulators.

Another important amendment relevant to the proceedings of the National Assembly is the proposed change of section 81, subsection 1 (§ 4 of the draft). It would abolish the requirement for the National Assembly to have a quorum (“more than half of the Members of Parliament”) throughout the duration of a parliamentary meeting. In view of the legislative process and the peculiarities of some bills, better efficiency can be attained, and the quality of the product of law-making can be bettered, by laying the emphasis in that process on the stage where bills are dealt with by the standing parliamentary committees. Similarly, the relevance of the discussion at a plenary meeting depends on its preparation rather than on this or that level of the quorum. Moreover, the requirement for a “constant quorum” virtually frustrates the proceedings of the Parliament and generates distorted public perceptions of the essence of parliamentary activities and of their legitimacy. Suffice it for the said requirement to apply to the opening of the meetings of the National Assembly and, certainly, to the passage of its acts, ie the voting stage.

3. As regards the Judiciary, the draft provides for three novelties.

3.1. The first of those comes under section 84, point 16 of the Constitution, a provision which was enacted with the previous Constitutional amendments and introduced a legitimate form of ensuring the openness, transparency and accountability of the Judiciary by means of the National Assembly debating on annual reports on the enforcement of the laws and on the operation of courts, prosecution offices and investigative bodies.

The amendment currently proposed (§ 5, point 3) concerns the submission of the annual reports: the duty of the presiding judges of the Supreme Court of Cassation and the Supreme Administrative Court, and of the Prosecutor-General to report in person to the National Assembly is dropped off. Although when that requirement was introduced, the special status of the three most senior magistrates was taken into consideration, viz. their election and removal, and their capacity as members of the Supreme Judicial Council by operation of law (section 129, subs 1, and section 130, subs 1, second sentence of the Constitution, respectively), the additional Constitutional rules on the Supreme Judicial Council itself, as proposed now (§ 6), imply that the reports shall be submitted to the National Assembly by the Supreme Judicial Council after the latter has heard the reports from the presiding judges of the two supreme courts and from the Prosecutor-General. This helps single out the Supreme Judicial Council’s place and role as a body which represents the Judiciary before the Legislative, while ensuring that the Council would assume responsibility.

3.2. This function adds to and forms a natural corollary of the role of the Supreme Judicial Council as a body that makes the key decisions on the management of the Judiciary. In contrast to the current rules which only set out the composition, the way of electing the Council’s members, and the duration of their term of office but are rather scarce in terms of its powers, a new framework is proposed now whose primary aim it is to underlie that the Supreme Judicial Council is the decision-making body, the managing body. On the other hand, the rationale behind the new proposal is to provide for the key areas forming the subject matter of and covered by the powers of the Supreme Judicial Council. That is achieved through the proposed new subsections 6 and 7 of section 130 (§ 6 of the draft). In the light of this framework, the role of the Minister of Justice is to fulfil functions whereby cooperation and interaction are implemented. This stems from the rule of section 130, subs 5, under which the meetings of the Supreme Judicial Council shall be chaired by the Minister of Justice who shall not participate in the voting. By reiterating and singling out the decision-making function and identifying the Supreme Judicial Council as the owner of that function, that idea is also made explicit so as to avoid any ground for doubts and ambiguity. This helps better reflect at the Constitutional level the place and purpose of that body. Its powers derive from its functions and represent the specific expression of those powers. In this vein, elaborating on those functions at the level of the laws is not tantamount to changing the functions. This approach helps strike a balance between the fears that the role of the Supreme Judicial Council might be changed at the legislative level and the virtual impossibility to have all its powers in exercising its functions listed exhaustively in the text of the Constitution.
The proposal also seeks to make complete the rules on the status of Council members, as the new subsection 8 offers a list of the grounds bringing their term of office to an end. The impossibility to preserve the capacity as a member of the Supreme Judicial Council once the capacity as a magistrate has been lost through disciplining (point 4) is of the utmost importance here. A mechanism is sought to fill a gap in the Constitution: so far, even sentenced members of the Supreme Judicial Council have not been under an obligation to vacate their seats on the Council. The proposed amendment to section 132 eliminates the criminal untouchableness of magistrates. Where an investigation is conducted against magistrates, they must be on an equal footing with all Bulgarian nationals as the criminal procedure provides sufficient guarantees for the protection of rights, in line with the standards of the European Convention on Human Rights. On the other hand, there would still be no criminal liability when magistrates form their inner conviction and make their decisions, so as to ensure their independence and freedom.

3.3. An essential novelty in the draft is the proposed Constitutional framework for a new structure with the Supreme Judicial Council which should monitor the operation of all the bodies of the Judiciary, of course, without encroaching upon the essence of their administration of justice (§ 9 whereby a new section 132a is inserted). A term traditional in this country has been used, viz. “inspectorate”, and the existing institutional structure of the Judiciary remains in place, the goal being to endow the unit with a high degree of independence, both from the Legislative and the Executive, and from any other, including non-institutional, factors. In this sense, its being attached to the Supreme Judicial Council does not mean that the Inspectorate is devised as an element of the structure of the Council, moreover given that it will have no coercive powers. Making the Inspectorate a body “with” the Supreme Judicial Council is quite reasonable as its activities come under the activities of the Supreme Judicial Council under section 130, subsection 6, point 1 of the Constitution of Bulgaria. In practice, the Inspectorate is to assist the Supreme Judicial Council in the carrying out of those activities, and to be responsible for the collection and provision of essential information relating to the exercise of the Council’s disciplinary, organisational and staffing powers. It would provide the Supreme Judicial Council with an impartial “insight”. Through the reports it will submit to the Council, the Inspectorate would lay an objective ground for the Council to perform its functions.

That reiteration of independence is primarily demonstrated in and achieved through the way in which the Chief Inspector and the members of the Inspectorate would be elected, in the eligibility and compatibility requirements. The election of the members of the Inspectorate by the National Assembly introduces balance and interaction between the Legislative and the Judiciary in view of attaining wider accountability to the public. On the other hand, the content of the powers of the Inspectorate is of the essence as, other than conducting its regular inspections, it may act of the motion of citizens, legal entities and State authorities. Combined with the public access to the information on the Inspectorate’s proceedings and findings, this forms an essential guarantee for the objectivity, transparency and accountability of the operation of the bodies of the Judiciary, and its attainment is the purpose of the proposal to set up such a body. Through the referrals, proposals and reports the Inspectorate is able to make the public would receive an additional guarantee for the protection of citizens’ rights and legitimate interests, whereas the judicial system and the other State authorities would have a mechanism for accountability and control.
4. In order to arrive at genuine financial decentralisation, align the functions and responsibilities of the municipalities with the financial possibilities for their implementation, and create opportunities for the municipalities to participate on a full scale in the absorption of the structural funds and the Cohesion Fund once Bulgaria has joined the EU, the draft provides for amendments to the rules on establishing taxes and fees and determining their levels.

In the first place, a distinction is introduced when it comes to determining the levels of national and local taxes. The establishment of all taxes is preserved as a power for the National Assembly alone, so the Parliament will continue to set the levels of national taxes: see § 5, point 1 of the draft which amends section 84, point 3 of the Constitution.

On the other hand, the municipal councils are given the responsibility to set the levels of local taxes, under the conditions and procedure, and in the confines laid down by law: see § 10, point 1 inserting the new text of section 141, subs 3 of the Constitution.

Likewise, the municipal councils are empowered to establish the local fees and set out their levels: see § 10, point 2 which inserts a new subsection 4 in section 141. Of course, this power goes hand in hand with a duty of the National Assembly to regulate the types of fees, whereas the municipal councils may determine which of those should be charged in the respective municipality.

The legislative framework concerning financial decentralisation would ensure a smooth transition and place the process under control. 

It should be remembered that a process where the essential elements of taxes and fees are not defined within some framework may cause both the investors and any citizen feel uncertain.

The proposed amendments are timely and relate to the process of fully-fledged membership. Equally, they reflect the need to prepare changes in a number of laws so as to guarantee the implementation of the new Constitutional rules. Of course, time will be needed also to ensure the proper organisation and funding.

It is beyond doubt that all the amendments proposed fall within the constitutive power of the 40th National Assembly.
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