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COMMENTS BY MANUEL MAZUELOS

Thank you for the kind invitation I have received to participate in this important, unique and timely discussion on the fourth amendment to your Constitution.

The team of experts of this Twinning project has produced, under my direction, several reports on the recent process of reform, both of the primary and secondary legislation, offering a comprehensive set of recommendations that seek to fulfil the tasks and objectives set out in the Twinning Contract, i.e. improvement of the magistrates’ legal status and strengthening of the Supreme Judicial Council (SJC) of the Republic of Bulgaria.
These recommendations were based on the needs stated in the 2003 Accession Partnership Agreement with Bulgaria, on the needs pointed out in the EC Monitoring Reports and on the following fundamental principles:

· Principle of separation of powers (Minister-Ministry of Justice and Supreme Judicial Council);
· Principle of independence of the SJC (including budgetary independence);
· Principle of individual independence of judges, prosecutors and investigators (independence ad extra and ad intra – limitation of the role of Administrative Heads);
· Full accountability of magistrates as a correlative consequence of their independence.
Keeping these main principles in mind, I would like to make a short summary of our report on the fourth amendment to the Constitution with the hope that our point of view can be useful to motivate a lively debate on the extremely important issues that we are now facing with this fourth constitutional amendment.
REGARDING ARTICLE 84, REWORDING OF ITEM 16 

In our Report on the third constitutional amendment we expressed our concern about the then newly introduced obligation of the heads of the three judicial branches to submit and present an annual report to the National Assembly.

The draft fourth amendment now provides that it is a function of the SJC to present the annual report to the National Assembly. 
Rightly, as the explanatory notes to the draft law for the fourth constitutional amendment reads, “this helps to single out the Supreme Judicial Council’s place and role as a body which represents the judiciary before the legislative branch.

However, I would like to draw your attention to a gap that we think has not been addressed: Who represents the SJC?, Who will present this report to the National Assembly on behalf of the judiciary? Is it the best option for the judiciary to have a collective constitutional institution, the SJC, without its own and unique leadership?
In our opinion, if an independent judiciary is the basis for a democratic society governed by the Rule of Law, such independence requires not only freedom from interference by both the executive and legislative branches with the exercise of the judicial function but it also requires an institution, the SJC with its own chairperson, different from the executive and the legislative branches, who can take over the representative function of the judiciary. 
This chairperson and unique leadership would be very useful to act on behalf of the entire judiciary, to be the visible head of this institution before all citizens and before the other branches of power, and, as in the case discussed herein, this chairperson, different from the executive and the legislature, would be the best person to assume the role of reporting to the National Assembly on behalf of the entire judiciary and its governing body, the Supreme Judicial Council.

With respect to Article 84, item 16, I would also like to point out a second issue related to the content of the annual report submitted to the National Assembly, a system which, in fact, constitutes a good mechanism for democratic accountability of the Supreme Judicial Council and of the judiciary as a whole.

The constitutional amendment refers to different functions of the SJC (to hear, adopt, decide on the content and present to the National Assembly) but these functions are in relation to the “annual reports of the Supreme Court of Cassation, the Supreme Administrative Court, and the Prosecutor General”.

However, no reference whatsoever is made to the annual report of the SJC, I mean to its own annual report, as the self-governing institution of the judiciary in charge of ensuring its independence.
The SJC should be the one in charge of elaborating such an annual report at a national level on the situation, functioning and activities both of the SJC itself and of all the courts, Prosecutor’s offices and investigation services in Bulgaria.
It seems that the checks and balances between the judicial power (the SJC) and the other powers are already in place given the good system of election of the SJC members and I would like to raise with you the question whether the checks and balances can be arranged better once the SJC is provided with its own chairperson, different from the executive and the legislature, and once the power of the SJC to present to the National Assembly its own annual report is recognized.
COMMENTS ON THE NEW PARAGRAPHS 6 AND 7 IN ARTICLE 130, ARTICLE 130a) AND THE NEW ARTICLE 132a).
The 26 September EC Monitoring Report states: “concern remains regarding the ability of the Supreme Judicial Council to act as a credible and leading body to promote the highest ethical standards throughout the Bulgarian justice system”, “the composition and functioning of the Supreme Judicial Council still give rise to concern”. 

In the previous Monitoring Report of May 2006, regarding the third constitutional amendment, the Commission found out that:
· The role of the Minister of Justice increased; 
· The role of the SJC was weakened;
· The SJC is not a permanent body; 
· It is still a considerable challenge for the SJC to act in practice as a counterbalance to the Minister of Justice; 
· The third constitutional amendment leaves some ambiguities regarding the guarantees of the independence of the judiciary; and
· Any ambiguity must be removed.
Taking into account these considerations and clear statements that we can read in the last two monitoring reports, we must establish whether the new paragraph 6 of Article 130, in relation with Article 130a) and the new Article 132a) can lead us to the conclusion that the ambiguities have really been removed.
In this respect, I would like to suggest to you the following considerations for discussion:

a) There is no broad constitutional definition of the SJC but only a system of limited “numerus clausus” powers and competences.
Although the Bulgarian Constitution mentions the Supreme Judicial Council, it does not define specifically this institution as the one in charge of governing the judiciary. There is no actual definition of the concept of the Supreme Judicial Council in the Constitution. It only refers to an exhaustive list of powers of the SJC.
Do you think that the draft constitutional amendment and particularly the insertion of a new paragraph 6 in article 130 really introduces something new, or it only enshrines, at a constitutional level, the existing system? The very same system gave rise to the above-mentioned concerns of the European Commission regarding this issue.

b) In the second place, regarding the new paragraph 6 in Article 130 in relation with the new Article 130a) introduced with the third constitutional amendment. 
The point is to see, as we have concluded, if the principle of separation of powers stands opposite to the intervention of one of the members of the executive in the institution governing the judiciary and if this principle involves freedom from inappropriate relations with and influence by the legislative and executive branches.
In this respect, we think that we cannot only find clear European standards but also a clear definition of this principle.

For example, the European Charter on the Statute for Judges clearly states (1.3) that “in respect of every decision affecting the selection, recruitment, appointment, career progress or termination of office of a judge, the statute envisages the intervention of an authority independent of the executive and legislative powers”. 
For example, Recommendation No. R (94)12 of the Committee of Ministers of the Council of Europe to Member States on the independence, efficiency and role of judges, also points out that all decisions concerning the professional career of judges must be based on objective criteria.
After the third constitutional amendment, the institutional definition of the SJC as the body “deciding” on proposals put forward by the Minister of Justice gave rise to concerns and ambiguities as it weakened the institutional position of the SJC. 

In this respect, do you think that the draft fourth amendment to the Constitution can be seen as an effort that really introduces something new in the existing situation if we conclude that we still have a body, the SJC, not properly and broadly defined as the governing body of the judiciary, with a restricted and exhaustive list of competences and with a lack of initiative? 
Is it not the power of initiative, the power to make proposals for decisions, the most essential aspect of the decision-making process?
This possible inconsistency as well as the ambiguities and concerns spurred by the powers of the Minister of Justice with respect to the SJC are not only reflected in the EC monitoring reports but also in the national debate. 
In fact, this issue has been referred to the Constitutional Court of Bulgaria three times in cases No. 34 in 1998, No. 17 in 2002 and No. 7 in 2006. 
In the last case, in Judgement No. 8 of 13 September 2006 (regarding the powers of the Minister of Justice to make proposals for the appointment, promotion, demotion, transfer, and dismissal of magistrates), we can see that the final decision, which was upheld by five Justices, is to reject the claim of unconstitutionality of Article 130a) (3), but there were also two dissenting votes, one by four Justices and the other one by one Justice.
As stated by Justices Vassil Gotsev, Liudmil Neykov, Zhivan Belchev and Vladislav Slavov in their dissenting votes, we also think that “The involvement of the Minister of Justice, constitutionally belonging outside the judiciary, in staffing proposals indisputably breaks the balance among institutions.” We also think that, “the very fact of making proposals already constitutes interference by the executive into the affairs of the judiciary.”
c) In the third place, I would like to comment on the question about the fact that the SJC is not defined as a permanently working constitutional institution.
As I have mentioned, the European Commission, in its Monitoring Report (16 May 2006), pointed out that the SJC’s “role is weakened by the fact that it is not a permanent body.” 
The last Monitoring Report of 26 September 2006 refers to this again, pointing out that “the composition and functioning of the Supreme Judicial Council still give rise to concern, members of the Supreme Judicial Council continue to discharge other professional duties and therefore cannot devote their effort full-time.” 
Yet, no reference to this very relevant matter can be found either in the proposed fourth constitutional amendment or in the draft new Judicial System Act and we cannot see a better opportunity to do so.
d) One of the most discussed issues is the one related to the new Inspectorate, the new Article 132a).
This new provision gives rise to serious doubts and new ambiguities and I would like to draw your attention to them.

1. In the first place, taking into account previous commitments and signals, we find the aim of the strengthening of the capacity of the SJC in the 2003 Accession Partnership Agreement with Bulgaria which is also emphasised in the last monitoring reports. 

Also, in the Action Plan approved by the Council of Ministers in June, in full correspondence with the EC recommendations, we can find the commitment to create a new Evaluation (performance appraisal) and Supervision (inspection) Department within the SJC.
And in the European Charter on the Statute for Judges we read that, “in respect of every decision affecting the selection, recruitment, appointment, career progress or termination of office of a judge, the statute envisages the intervention of an authority independent of the executive and legislative powers.”

Is the new constitutional institution, i.e. the new Inspectorate, which is outside the SJC and elected by the legislative branch, in line with the aim, the commitment and the standard?

2. Second, in our understanding there is no clarity about the objects of inspections by the new Inspectorate. It is not clear whether the SJC will be an object of inspection if we read the new provision together with Article 19 of the draft new Judicial System Act.
The integrated interpretation of these two draft provisions introduces, in our opinion, creates more ambiguities and more concerns because it can be concluded that the lawmaker is aiming at introducing an inspection of the SJC. If so, this sets up an unprecedented system and shows a kind of institutional distrust with the SJC.
As I have mentioned, we think that the checks and balances with the other powers are already in place through the system of election of the SJC members and can be further improved once the SJC is provided with its own chairperson and once the power of the SJC to present its own annual report to the National Assembly is recognized.
3. Third, I would also like to comment on the new provision, the new Inspectorate, from the point of view of the need to have a system of inspection, supervision or control of the magistrates’ work and professional activities. 
In our opinion, this need may not be considered without regard to Article 117 (2) of the Bulgarian Constitution: “In performance of their functions, all judges, prosecutors ands investigators shall be subservient only to the law”; and Article 8 of the Bulgarian Constitution: “The power of the state shall be divided between legislative, executive, and judicial branches.” 
When providing for the supervision and inspection of the magistrates’ performance we must not forget that independence of the judiciary means freedom from inappropriate relations with and influence from other powers, and that the inspection of how a magistrate works has a clear influence on their work, decisions, career development and, in the end, their independence.
We think that the introduction of the new Inspectorate parallel to (not in) the SJC, elected by the highest political representatives (the National Assembly), does not only disregard the 2003 Accession Partnership Agreement with Bulgaria, the 2006 Action Plan and the EC recommendations but it also opens the way for interference of the National Assembly, i.e. of political criteria, in the inspection of the performance of judges, prosecutors and investigators, thus possibly jeopardizing the principles of separation of powers and independence. 
In our opinion, the balance of the principles of independence and impartiality is none other but the principle of magistrates’ liability. A proper regulation of the magistrates’ accountability will guarantee the Rule of Law and will create the grounds for a real and vigorous democratic system. That is why we think it is much better for the law to reinforce both principles of judicial independence and liability.  

In our opinion, the “control” of the necessarily independent activity in courts, prosecutor’s offices and investigation services requires the intervention of an authority independent of the executive and legislative branches. 
This intervention must be based on objective and professional criteria and directly tied to the liability of the members of the judiciary. 
As we can find in the EC monitoring report, the Supreme Judicial Council should be the institution to assume this role through a new Evaluation and Inspection Department, as a technical body, consisting of professionals and senior magistrates who are able to provide professional and objective support to the SJC Committees in charge of making all the decisions regarding the magistrates’ professional performance and their career development.
That is why we would like to suggest as a discussion topic our opinion that the Inspectorate of the judicial bodies must not be political in election or design as the draft fourth constitutional amendment proposes. 
MAGISTRATES’ LEGAL STATUS: INDEPENDENCE AND ACCOUNTABILLITY (ARTICLE 132)
Allow me to finish this analysis with some comments regarding the question of magistrates’ accountability and magistrates’ immunity. 

I think we can all agree that judicial independence is not a privilege of the judiciary to be used in their own interest. It is in the interest of the Rule of Law and in the interest of those seeking and expecting justice. 
The balance of the principles of independency and impartiality is precisely the principle of magistrates’ accountability. A proper regulation of the magistrates’ individual liability (penal, civil and disciplinary) guarantees the Rule of Law. The system should be operative and able to guarantee that, although one magistrate or one person can occupy a high position, the Law is always higher. 
Regarding the amendment to Article 132 (repealing paragraphs 2, 3 and 4), I will point out the following four issues:
1. In the case of paragraph 2 in Article 132, it establishes a procedural prerequisite for prosecution which is too rigid from the point of view of the citizens´ right to obtain an effective protection from judges and courts. Its elimination is positive but the point is that, at the same time, it is necessary to include, in line with the common standards, some kind of guarantee to protect the magistrates from arbitrary, groundless or illegal actions aimed at influencing their independence. No trace of this very fundamental guarantee can be seen. 
2. Regarding paragraph 3, the existing provision recognizes the immunity of judges, prosecutors and investigators from detention (to be lifted following a decision of the Supreme Judicial Council) except for a grave crime. This kind of provision offers a type of protection or guarantee generally accepted in the EU. Consequently, its elimination is considered not to be in line with the generally accepted protection. On the other hand, apart from keeping paragraph 3, we think that a new exception to the immunity from detention may be included to cover flagrant crimes as well. 
3. Under the existing Bulgarian Constitution, magistrates may not be subject to civil or criminal liability except for cases where they have committed an intentional publicly actionable criminal offence. In order to increase the magistrates’ accountability, we think it might be good to introduce a provision for magistrates’ liability in cases of damages caused by their professional actions as a result of malice or gross negligence.
4. And finally, apart from the legal framework for individual liability, there is no provision for the financial liability of the State for damages caused to property or rights in the administration of justice. 

I would like to end my comments with these reflections.
I have tried to give you some ideas you can discuss based on the understanding that, although there are areas where no “standards” are in place, the best practices we could think of should be taken into account. 
Of course, the separation of powers and independence are not absolute principles anywhere in the world. They are only principles that have diverse grades (scales) or a stronger or weaker content. 

The aim should be to design clearly and offer to the society the most solid principles of the judicial system that can achieve the highest possible level of efficiency, accountability and professionalism.

This will reinforce the Rule of Law and strengthen the essential role that the judiciary has with the effective and real administration of justice. 

It is important to be very careful and absolutely sure that amendments like this one, which is intended to strengthen the principle of separation of powers and independence and to improve the judicial system, reinforce these principles and do not jeopardize them. 

It is essential to establish if these new amendments will definitively clarify areas of concern; if they will undoubtedly improve the judicial system in such a way that you can be proud of so that it can be a model in Europe. And this expectation is something that you and your citizens deserve.

Once again I would like to thank the Union of Judges for its kind invitation and all of you for your attention.

Let me apologize for the long speech.[image: image5.jpg]
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